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ARGUED AND DETERMINED 



1822 . 


Court of COMMON PLEAS, 


OTHER COURTS, 


rri » rp 

1 nnity 1 erm, 

III the Third Year of the Reign of George IV. 


Hunt v. Bell. 


.tune 8 . 


'J’HtS was au action on the case, for a libel against t. In an ac* 

the Pinintif}^ in regard to his conduct as proprietor 

building called the Tennis-court, which, the de- tiff in his vo- 

claralion stated, he had himself appropriated, and liad ‘-■at>ona''aiiex. 

ifermittcd others (for money therefore paid to him) to ring matches^ 

appropriate for, (amongst other lawful pui'poses) the the jury were ^ 

directed to 

consider whether (he Plaintiff’s exhibitions were not illegal, as tending to form 
prize-fighters, the Judge declaring such to be his opinion, bur recommending the 
jury to find a verdict for the Plaintiff, in order that the question might be fully 
discussed on a motion to set aside such verdict: a verdict having been found for the 
Defendant, the Court refused to grant a new trial. 

3. Semhlc, that public exhibitions of sparring matches are illegal. 

3 . A party who pursues an illegal vocation has no remedy by action for a libel 
regarding his conduct in such vocation. 

VoL. 1. B 


oxhibiliiig 


2 


CASES IN TRINITY TERM 


exhibiting from time to time tlicrein of sportive and 
amicable contests, or matches, in the, art of pugilism, or 
boxing, with padded gloves, commonly called sparring, 
by and between persons skilled in such art, for the 
amusement of any persons desirous of being s})ectators 
thereof, and paying for their admission into such build¬ 
ing a certain sum of money per head. 

The general issue was pleatled. At the trial before 
Dallas C. J., Middh'Six sittings after Easlfr term last, 
the above statement as to the luitiuv of the exhibitions 
at the Tennis-court was fully made out, and aUo, that 
those exhibitions, consisting of spaning, chieily by yno- 
fessun of j)ugilistic science, had always been ccniductid 
in the most orderly mai^ner. There was no evidence 
that they were designed as a ti aining or })reparation I’or 
regular })rize-fighting. 'J'he ])ublicatlon of the matter 
complained of was admitted by the Defendant, and it 
appeal'd! to be clearly libellous; but the defence was, 
that the purpose to which the riainLilfhad ap])roj)rIated 
tlie Tennis-court was illegal, as being, if nut an .absolute 
training for, j)rej)aratory to and promolive oii regular 
prize-lighting: and the preamble of the statute 25 (i. ‘2. 
e. tifJ. A‘. 2. was rel'cTred to, us indicatory ol‘the views 
entertained by the legislature on such juatlers. 

Dallas C. J. first put it to the jury to consider, 
whether the Plaintiirs exhibitions were not ilJigai, as 
tending to form pri/e-iighters, declaring such’ic) be hi^^ 
opinion at the moment, although he was miwilliug to 
decide the point without further time for tlelihoratioh, 
and he then recommended the jury to iinil a verdict 
ibr the Plaintiflj which the DeleiuhyU might afterwards 
move to set aside, and so, fully diseuss tile ijuesUoii: 
but the jury found a verdict for the Defendimt. Where¬ 
upon 


1822 . 


Hunt 

V. 

Bell. 


JiDsaiKpiel 
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Bosanquct Serjt. now moved for a new trial, on the 
following grounds; The verdict was given under the 
supposition that the Plaintifi‘’H vocation was illegal; but 
there was no evidence that his exhibitions were designed 
as a training or preparation for regular prize-fighting; 
and a mere exercise of pugilistic skill, divested of vio¬ 
lence by tlic*us*e of padded gloves, is not illegal, such 
exercise being not only unaccompanied with breach of 
the peace or danger, but being highly beneficial as pro- 
motive of bodily strength and agility, and as furnishing 
means of tiefence against unprovoked attacks. Prize¬ 
fighting has always been interrupted and repressed by 
the magistrates, but they have never interfered to pro 
vent exhibitions of sparring,«as they must have done 
it' such exhibitions had been unlawful; and this is the 


first time the legality of them has been questioned. If 
it be unlawful in the way of exhibition, or otherwise, to 
give and receive instruction in the art of pugilistic at¬ 
tack and defence, those instructions being unaccorn- 
})anied with violence or danger, except from accidents, 
which might eijually occur in tennis, cricket, or other 
games, d fortiori must all instruction or practice in 
fencing, broad-sword exercise, or archery, be illegal; yet 
exhibitions of, and practice in the two former, have never 
been interrupted, though publicly carried on. There are 
numerous enactments for the encouragement of archery; 
-.--rnwi in v. JLificb/ {a) Lord Kcnijon must be taken to 
have spoken of fencing as not illegal. The price de- 
ifiandcd for admission would prevent exhibitions of this 
kind from occasioning idleness in the poorer classes of 
society; though, if it wore otlierwise, Lord Coke says {h), 
“ When King Kilvc, 3., in the 39th year of his reign, 
coniinaiided the exercise of archery and artillery, and 


prohibited the (.‘xcrciso of casting stones and bars, and 


im. 

Homt 




(t/) 6 TtR, a86. (/>) ii Rep» 87., case of Monopvha, 

B 2 the 
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un. 

Hunt 


V. 

Bell. 


the hand and foot-balls, cock-fighting, el alios mnos 
ludoSf yet no effect thereof followed till divers of them 
were prohibited upon a penalty by divers acts of parlia-‘ 
ment.” But there is no act of parliament which forbids 
sparring exhibitions, and they do not fall even within 
the preamble of 25 G. 2. c. 36. s. 2. Stage represent¬ 
ations they cannot be called, with more propriety than 
the feats of tumblers, which latter have been holden not 
to be stage representations within that act. Ilex v. 
Handy. 


Dallas C. J. When this cause was tried, I certainly 
delivered an opinion, such as I could form at the mo- 
me]^t, and under some difficulty; for I think there may 
be difficulty in this question, and I have willed for fur¬ 
ther time to consider it. Without going into matters 
foreign to the point under discussion, we know that, in 
the early periods of their history, it has been the prac¬ 
tice of all civilized nations to train up their population to 
exercises of activity and courage; and, with a view to na¬ 
tional defence, to promote emulation in amicable contests 
of strength. I stated to the jury the difficulty of dis¬ 
tinguishing between fencing and boxing. Many persons, 
now present, can recollect the exhibitions of skill by 
AngelOi Bjolandt St. George, and others; and yet, is not 
fencing the art of attack, as well as of defence,^ and is 
it not more dangerous than boxing? But is fencing 
illegal ? or is it illegal to attend a fencing-school ? is it 
illegal to practise the bow and arrow? are archer^ 
meetings illegal? On all these views of the subject, I 
felt considerable difficulty. But, on the whole, when I 
consider that these sparring exhibitions are conducted 
by professors of pugilism; that they are meetings which 
may tend to encourage an illegal vocation, and to form 
prize-fighters, I see no reason for disturbing the present 
verdict. 


Park 
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Park J. If it were necessery for us to decide, whe¬ 
ther exhibitions, such as those in which the Plaintiff 
was engaged, are illegal, I should wish for more time 
before 1 came to a conclusion, because exercises of such 
a kind have long existed. The argument drawn from 
the supposed legality of fencing exhibitions, would be 
stronger in favour of sparring exliibilions, if persons 
who learned fencing were trained to prize-fighting, as 
pugilists notoriously are; but such is not the case: and 
it having been put to the jury, whether the Plaintiff’s 
exhibitions did not tend to form prize-fighters, I see no 
reason for disturbing the verdict. 


1822. 

Hunt 


V. 

Bell, 


Burrough J, I am of opifiion, that the pfactiot in 
question is%llegal. The chief object for which persons 
attend these exhibitions is to see and judge of the com¬ 
parative strength and skill of parties, who may be after¬ 
wards matched as prize-fighters, and that, frequently, to 
the loss of life; for there can be no doubt that the 
skill acquired in these schools enables the combat¬ 
ants to destroy life, in some instances, by a single blow; 
and it is notorious, that persons assembled at these 
exhibitions engage in illegal bets on the issue of such 
encounters. 


^ Rt^’^^rdson j. If the question were merely, whether 

lawful or unlawful for persons to learn the art of 
sdf-defence, whether with artificial weapons or such 
only as nature affords, there can be no doubt that the 
pursuit of such an object is lawful; but public prize¬ 
fighting is unlawful, and any thing which tends to train 
up persons for such a practice, or to promote the pur¬ 
suit of it, must also be unlawful. The jury have found 
that the exhibitions in question have such a tendency, 
and I see no reason for disturbing their verdict. 

Rule refused. 
B 3 
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18312. 


Juntiu Glovek, Asgignee of the Sheriff of Hants, t\ 

Coles and Othefs. 


The condition J^EBT on a rqilevin bond. In the declaration, the 

bond^wSrthat Condition of the bond was stated to be, that if the 
Defendant Defendant, at the neJet county court, should prosecute 
should pros^ jjjg actiou with eflfect against the Plaintiff, for taking 

feet his action, and unjustly detaining his goods and chattels in the 
against Plain- said condition mentioned, and should make return 
aS^u^u^ly^ thereof if return should be adjudged, and should save 
detaining the hariuless^ind indemnified**the sberiffi Sec. for replevying 
ch^teir<^ the goods and chattels, and from all Actions, &c. 

Defendant, in in oonsequencc thereof, then the obligation was to be 
the dwelling- void, Otherwise in full force. At the trial before Park J., 
lands,* and Winchester Lent assizes, 1822, the condition of the bond 
premises of produced ill evidence appeared to be, that the Defendant 
w^z^fn'the^*^* prosecute with efffect his action against the 

parlour, a car- Plaintiff, for taking and unjustly detaining the goods 
pet, &c., and chattels of the Defendant in the dwelling-house, 
S°confin lands, and premises of the Defendant, viz. in the 

field called 5., parlour, a carpet, liearth rug, &c.; growing crops of 

make'retum*** com, 24 acres of wheat, then growing in a field called 
thereof, if re- Sawrley'&y &c. J and should make return if 

turn^should^be return should be adjudged by the law, and also 

should indem- should indemnify the sheriff and his officers for 
nify the sheriff replevying the said goods and chattels. A ver- 

*Toif reple^-^*^* found for the Plaintiff, with leave for the 

ing the said 
goods and chattels. 

The declaration stated the condition to be, that Defendant should prosecute with 
effect his action against the PlahttiC, for taking and unjustly detaining Defendant’s 
goods and chattels in the said condi|tio» naeptioned, and should make return thereof, 
if retwi should be adjudged, and should indemnify the sheriff and his officers for 
replevying the said goods and chattels ; Held, that this was no variance. 


Defendant 
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Defendant to move to enter a nonsuit, if the Court 
should bo of opinion there was any variance between 
the condition stated in the declaration, and that which 
appeared on the bond produced in evidence.- Accord- 


1S22. 

Glover 


V* 

Coles. 


Pell Serjt.,* in the last term, moved for a rule nisif 
arguing as follows: the bond declared on is conditioned 
to prosecute an action for taking and unjustly detaining 
goods and chattels. The bond produced in evidence is 
conditioned to prosecute an action for taking and 1111 - 
( justly detaining goods, chattels, and growing crops. 
LClrowing crops cannot be considered as goods and 
■^chattels for the purjwse of obvating this obje§tian; for 
growing crops were not distrainable at common law, 
whereas goods and chattels were; and growing crops 
are to be disposed of in a peculiar way pointed out by 
11 G. 2. c. 19. 8., and adapted to that species of pro- 

})erty. Secondly, the bond declared on is conditioned to 
return goods and chattels, if a return should be adjudged; 
the bond produced in evidence is conditioned to return 
goods, chattels, and growing crops. Then, as the pe¬ 
nalty is double the amount of the distress, the penalty 
in the one bond would be considerably larger than in 
the other. A rule nisi having been granted, 

%ens Bjerjt. now shewed cause against it. The con¬ 
dition of the bond is set forth in substance; for it 
Enumerates the growing crops under the general de¬ 
scription of goods and chattels, and whether correctly 
or no, is immaterial for the purjmse of this dedaration : 
but it may be contended, that, for the purpose of a 
replevin, such description is sufficient; for the statute 
11 G. 2. c. 19. s. 8. says, that the appraisement and sale 
of corn after the time there pointed out shall be pro- 

B 4 ceeded 
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1822. 



Glover 


Coles. 


ceeded iti) towards satisfocUoa of the rent) in the same 
manner as other goods and chattels may be seisad) dis¬ 
trained, and disposed of. S(^ in 23. the bond is 
be taken for prosecuting the replevin, and for duly 
returning the goods and chattels, if return shall be ad¬ 
judged. Under a ^ fieri facm too, growing crops are 
taken as chattels. 


Pell was heard in support of his rule. 

Park J. [a) 1 think the declaration is sufBcient, and 
*that there is no variance between the bond set out on 
record, and that produced in evidence. It could only > 
be contended that this was a variance by reading the 
bond reddendo singula smguliss but the bond, after 
specifying all the articles distrained, is conditioned to 
indemnify the sheriiF for replevying the said goods and 
ch{U.tel8. Thereby clearly including the growing 
, crops, which had been before specified under the head 
of goods and chattels. The bond, too, is conditioned 
to prosecute a replevin of goods and chattels in the 
house, and on ihe farm and lands of the plaintiff; by 
these latter must be intended the growing crops. Be¬ 
sides, if it were necessary, growing crops must, for this 
purpose, be considered as chattels under 11 G. 2. 

Burrough J. The bond is correctly set out, as ftu' 
as the setting out goes, and that is far enough for the 
Plaintiff’s purpose. 

Richardson J. 1 think the declaration has suifi- 
ciently set out the condition of this bond. The con¬ 
dition is, that the Defendant shall prosecute with effect 


( a ) Dallas C. J. absent, b^ng ill. 


a re* 
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a replevin of the goods mentioned in the bond; but he 
could not have prosecuted with effect unless he included 
in his action the growing corn which was mentioned as 
part of the goods and chattels. Besides^ by the ] 1 G. 2. 
growing corn must be considered a chattel for this 
purpose. 


1822. 

Glover 


V. 

Coles, 


Jackson Lowe and Lynam. June II. 


•V 'T’HIS action was brought to recover damages for the 
non-performance of a contract for the sal# and de¬ 
livery of 100 sacks of good English seconds flour, at 45^. a 
sack. At the trial before Garrm B., Steward Lent assizes, 
1822, were given in evidence the two following docu- 


The purchaser 
of loo sacks 
of good Eng¬ 
lish seconds 
flour, at 45J. 
a sack, wrote 
to the vendcHv 


ments: first, a notice firom the Plaintiff to the Defendants, as follows:«I 

“ To Messrs. Joseph Lonne and George Lynam, of 

^ ^ ' you notice, 

Stoke upon Trent, in the county of Stafford, millers. that the com 

“ I, the undersigned, Samuel Jackson of Hardey, in the yo“ delivered 
county of Staffor d, grocer and flour dealer, do hereby perfb^nc^ 
give you notice, (as I have frequently done,) that the of my contract 
flour you caused to be delivered to me on Wednesday 
and Thursday last, (in part performance of my contract good English 
with you, for 100 sacks or bags of good English seconds seconds flour, 
flour, at 45s. per sack or bag, the whole of which were aackf h o^so 
to have been delivered as on Thursday last,) is of so bad a quality 
^bad a quality, that I cannot either sell it as flour, or 

into saleable • 

bread. The sacks of flour are at my shop, and you will send for them, otherwise 
I shall commence an action.” To which the vendors answered by their attorney, 
** Messrs. X. and L, consider they have performed their contract with you as far 
as it has gone, and are ready to complete the remainder ; and, unless the flour is 
paid for at the expiration of one month, proceedings will be taken for the amount.” 

Held, that a jury was warranted in concluding that the contract mentioned in the 
vendors' answer, was the same as that particularised in the purchaser’s letter, and 
that, therefore, the two writings constituted a sufficient memorandum of the contract 
under the lyth section of the statute of frauds. 


make 
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1832. 

Jackson 

v, 

Lowe. 


make it into saleable bread, as will appear by the 
samples of the flour and bread left at the office of Mr, 
Adams, attorney at law, in Newcastle under Z^nc. I 
further give you notice, that the same bags or sacks of 
flour (with the exception only of the samples above 
alluded to,) are at my shop, and at your risk; you will, 
therefore, immediately on receiving this*notice send for 
them away, otherwise 1 shall commence an action against 
you for trespass. And I lastly give you notice, that I 
not only hold you answerable, and cxjiect you to fulfil 
your part of the contract above alluded to, in the course 
*of this present week, but in addition thereto, make me 
ample remuneration for the loss I have sustained in ' 
cotisequeijce of your neglect, as I have always been, and 
still am ready to fulfil my part of the contract. Given 
under my hand this 24th day oi Septembei', 18214 

Samuel JacHonJ** 

Next, the answer to the foregoing, written at the 
desire and under the instructions of the Defendants, by 
their attorney’s clerk. 

“ Stoke, 27 th September, 1821. 

“ Sir, 

“ I have your letter or notice of the 24th September, 
directed to Messrs. Z^me and Zjynam, now before me; 
in reply to which, I have to state that Messrs. jL ^nd L» 
consid«: they have performed their contract with ydnv-- 
as far as it has gone, and are ready to complete the 
remainder; and I have also to inform you, that unlessV 
the flour is paid for at the expiration of one month from 
the 20th instant, proceedings will be taken against you 
for the recovery of the amomit, without any further 
notice. 

“ I am. Sir, 

“ Yours obediently, 

“ Wm, Williams, 



** To Mr. S, Jackson, Baker, ZZanky.*'* 
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Sixteeit sacks of flour, it appeared, had actually been 
delivered; bht it being disputed whether or no there 
had been on the part of tlie Plaintiff, such an acceptance 
of them as would render unnecessary a note or memo¬ 
randum of the contract under the 17 th section of the 
statute of frauds, it was contended for the Plaintiff, and 
denied for the Defendant, that the above notice and 
the answer to it, taken together, constituted a sufficient 
memorandum of the contract, under the provisions of 
that statute. A verdict having been found for the 
Plaintiff, 


1822 . 

Jackson 


•V* 

Lowb* 


^ Bosanqmt Serjt., in the last term, moved for a rule 
'nisi for setting aside this verdict and entering « nonsuit, 
or for a new trial, on the ground, that though two distinct 
writings might be coupled, so as to make a memoran¬ 
dum of contract, the above notice and answer to it did 
not, taken together, constitute a sufficient memorandum 
of the contract under the statute of frauds; he con¬ 
tended, that the Plaintiff’s notice being framed with the 
expression, “ my contract” and the Defendants’ answer 
with the expression* “ their contract ” instead of the 
contract, or the contract in your notice, there was 
nothing from which the jury, in the absence of further 
evidence, were warranted to infer that the contract 
mentioned in the answer was the same as the contract 
mentioned in the notice. The Defendants would not 
have been prevented (by any thing which their answer 
^contained) from shewing that the contract which they 
had there in view, was different from the contract de¬ 
scribed in the Plaintiff’s notice. If they could have 
shewn that, there was no memorandum authenticated 
by both parties, of the contract on which the Plaintiff 
had declared. 

A rule nisi having been granted, 


Pell 



12 


CASES IN TRINITY TERM 


1822. Pell Serjt. now shewed qause against, and Bosanqu£t 

^ supported the rule. 

Jackson 

V. 

Lowe. Park J. («) In this case, I think there was a suf¬ 

ficient note in writing of the contract on which the 
Plaintiff sued. It is admitted, that two distinct writings 
may be coupled together and constitute a memorandum 
within the intention of the statute, and there arc de¬ 
cisions to this effect: Saund^rsov. v. Jackson (6), Schneider 
V. Norris, (c) The question therefore is, whether the 
Jury were not warranted in concluding, there was in 
this case a sufficient note in writing. The writing must 
clearly refer to the contract, which is the ground of^*-' 
action; btft how can thertf^ be a clearer reference than 
in the Defendants’ letter? The notice contains an 
assertion of the contract, specifying the quantity, quality, 
and price of the flour, and to this contract the answer 
most clearly refers, disputing none of the terms of it, 
nor mentioning any other terms, but asserting a part 
performance. 

Bukrough J. It is quite impossible for the most 
scrupulous man to doubt that on these two papers there 
is sufficient evidence in writing of the Defendants* 
contract. 

Richardson J. I think these two papers were a" 
sufficient memorandum or note in writing of the De¬ 
fendants’ contract, according to the provisions of the ^ 
statute of frauds. The Plaintiff in his notice states the 
terms of the contract, and the Defendant by his answer 
recognizes them sufficiently to warrant the jury in con¬ 
cluding, that both parties had the same contract in view, 

(a) Dallas C, J. absent, being (h) 2 B. £sf P. 238. 
iU. (c) 2 M.(!fS, 286 . 

It 
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It is admitted, that if the Defendants had written, 1822 . 
“ they have performed the contract mentioned in your 
notice,” it would have been suiiicient ; but the jury 
iiave found, and I think satisfactorily, that this was the Lowe. 
contract referred to ; Saunderson v. Jachon is in poipt, 
and the rule must be 

Discharged, 


Hopkinson V. Smith. June n. 

^HIS was an action by the Plaintifll*, an attorney, to An attorney 

recover the amount of his bill, for business done for recover 

the Defendant, in a suit by the Defendant against one conducting a 

Naylor. At the York Spring assizes, 1822, before suit in which 

Bnylcy J;, the case appeared to be as follows. The chtrgS^has 

Plaintiff resided at Deixsfniry in YorksJtiref five miles not had the 

from Wakefield. The Defendant lived at Huddersfield. 

, attorneys 

fourteen miles from Wakejield, and applied to John fudgment and 



Berry, (who resided at Wahejield, and who had been a superintend- 

clerk of the Plaintiff’s, and practised in his name, but whereT^' 

was not an attorney,) to commence the suit against in an action on 

an attorney’s 

bill, it appeared that the Plaintifflived atD.,five miles iromPK, that the Defendant lived 
at if., fourteen miles from H'\, and applied to J. B. (who resided at and who had 
been a clerk of the PlaintifT’s, and practised in his name) to carry on the suit for which 
the bill in question was incurred ; J. B. carried on the suit, and it did not appear 
that the Defendant ever saw the Plaintiff, or had the benefit of his judgment ; the 
business done at the ofiiceji /K was for J. B.’s benefit, except one-third, which the 
Plaintiff received for coming over once a-week to shew his face j Plaintiff’s name, 
was not on the door at W., nor was it employed by J, B. in soliciting business; but 
J. B. frequently consulted with Plaintiff; drafts were sometimes engrossed at I), for 
the office at ; the draft of the brief in the suit which J. B. had carried on for 
Defendant, was in the hand-writing of Plaintiff, as well as some items in J. J5.’8 
books touciiing that suit; he Defendant, when applied to, admitted the sura 
claimed, but required to set off a sum due to him from J. B., which was refused; 

Held, that a nonsuit, directed by the Judge who tried the cause, was proper. 


Naylor. 



14 


CASES IN TEINITY TEBM 



Hopkinsjn 
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Naylor* Berry then carried on the suit, and it did not 
.appear that the Defendant was ever seen with the 
Plaintiff, or had the benefit of the Plaintiff’s judgment 
in the management of the business. 

*The business done at the Wah^eld, office by Berry^ 
was for Beryy'& benefit, except one-third which the 
Plaintiff was to have as a remuneration Ibr his loss of 
time, in coming over once a week to shew his face. In 
soliciting for business, his name was seldom or never 
introduced, nor did it appear on the door of the office 


at IVahefield, but Berry frequently consulted with the 
Plaintiff; drafts were sometimes engrossed at Dcwshvry 
for the office at Wakefield ; the draft of tlie brief in th^/' 
Defendant’s action against Naylor^ was in the Plaintiff’s 
hand-writing, and had been settled by him, and some 
of the entries in Benfis books respecting the items in 
the Defendant’s suit against Naylor, were in the Plain¬ 
tiff’s hand-writing. When the bill, for which the 
present action was brought, was delivered to the De¬ 
fendant, he admitted that the sum was due; but com¬ 


plained that it was a hard case, as he had a bill against 
Berry for spirits, and should expect the amount to be 
deducted. This was refused by the Plaintiff. 

Upon tlicsc facts the learned Judge directed the 
Plaintiff to be nonsuited, on the ground, that no retainer 
of the Plaintiff* was proved; that before a party could 
be called on to pay an attorney’s bill, he ought to have 
had the benefit of an attorney’s judgment, which the 
Defendant in this case had never obtained; and thaK 


if the transactions between Berry and the Plaintiff’ 
amounted to a partnership, the action should have been 
brought in both their names. 


Hullock Scrjl. moved for a neiv trial, contending, 
tliat the proof of a retainer was rendered unnecessary, 
by the Defendant’s having admitted the amount claimed 



IN THE Thied Year of GEO. IV. 


U 


to be due; that it was allowable and usual for attornies IS 22 . 
to station clerks at .a distance for the purpose of taking 
instructions, and that it appeared, that the Dd^dant v. 
had in this case, had the benefit of the Plaintiff’s judg-* Smith. 
ment, the brief having been proved to be in his hand¬ 
writing. As to the supposition of a partnership between 
Herry and thS Plaintiff, a per centage on the amount of 
business procured, would not of itself constitute a part¬ 
nership, inasmuch as it had been decided, that the 
paying an agent by a praportion of the profits of an 
adventure, did not amount to a partnership. Meyer v. 

Sharpe, {a) 

^ A rule nisi having been granted, 

Vaughan Serjt., who shewed cause against it, in 
addition to the reasons for the nonsuit given by the 
learned Judge at the trial, pointed out the injustice of 
depriving the Defendant of his set off against Berry, 
when there had been no communication or privity of 
contract between him and the Plaintiff. 

Hnllock was heard in support of his rule. 

Park J. {h) It is clear on principles of public policy, 
that this nonsuit ought not to be set aside, because, 
from the earliest times since parties have been allowed 
to appear by attorney, there has been great anxiety on 
the part of the legislature, to keep that branch of the 
^u'ofessioii pure, and the Judges are entitled to see when 
a charge is made ftrr^lTe assisUmcc of an attorney, that 
such assistance has been bund Jidc given. Here, the 
Defendant, knowing nothing of the Plaintiffi (who was 
only to shew his face occasionally,) applied to Beiry, who 
was indebted to him for a quantity of spirits; and Beny 

Qf) Dallas C. J. absent, being ill. 

might 


(«) 4 Taunt. 74 . 
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Hopkinson 

V. 

Smith. 


might have been selected to perform the Defendant's 
business^ with the decided intention; that the debt due 
from||iim should be set off against the charge for such 
business. I do not say it would not be a sufficient ex¬ 
ercise of the business of an attorney, if in a place where 
he carries on his business, or where he may have two 
offices, he should sometimes refer his clients to a clerk, 
because, in such a case, the constant opportunity of 
conference with the clerk, enables the client to have the 
benefit of the attorney's judgment; but the circum¬ 
stances are very different here, and Berry acted alto¬ 
gether without assistance. Since the trial of this case, 
another similar in its circumstances has been tried at, 
IjoncastA' before Mr. Jifistice Holroyd, who decided in 
the same way as Mr. Justice Baylcy, 


BurroughJ. Independently of the general ques¬ 
tion, on the facts of this case it is clear the Plaintiff 
cannot maintain his action. But the general question 
is of great importance; we are bound to admit at- 
tornies, to examine them, to punish, and to regulate 
their conduct in regard to their clients; but what 
control can we have over the attorney, where the client 
has no communication with him. The present is not 
the case of an attorney who superintends another busi¬ 
ness at a little distance from his own office, but of one 
who seldom appeared, who never gave the benefit of his 
judgment in this case, and who ptid the clerk, not a 
salary, but a proportion of the profits of the businesi;. 

Richardson J. On the facts of this case, independ¬ 
ently of any rule of law, this nonsuit ought to stand; 
because Berry's participation in the profits seems to 
amount to a partnership, and HopJemson, probably, sued 
alone, because such a partnership was illegal. But the 
charge he makes against the Defendant is illegal on 

general 
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general grounds: it is the business of an attorney to 
instruct his clerk, ih order to render him competent to 
pursue his profession; but here the attorney lived in 
a distant town; the clerk was without instruction^ and 
the client without the benefit of the attorney’s judg¬ 
ment. 

• • 

Rule discharged. 


1822 . 


Hopkinson 


V. 

Smith. 


) IN THE EXCHEQUER CHAMBER. 

.5 ) 


Dillon v. Doe Dem. Parker. 


June l^. 


the trial of this cause, a bill of exceptions had 
been tendered, but a verdict having been found for 
the Defendant in error, he entered up judgment in the 
term succeeding the trial. The Plaintiff in error imme- 
diately removed the cause into this court by writ of 
error, but could not agree with the Defendant in error 
as to the terms of the bill of exceptions, so that the 
Judge’s signature had never been obtained; and now, 
when a year had elapsed since the commencement of 
the suit in error, when the common assignment of errors 
had been made, and issue joined thereon, 

the Plaintiff in error, moved 
a rule to shew cause why the Defendant in error 
should not be compelled to settle the bill of excep¬ 
tions, and why it should not be appended to the writ 
of error. 


If a party who, 
at the trial of 
a cauce, has 
tendered a bill 
of exceptions, 
brings a writ of 
error before he 
has procured 
the Judges’ 
signature to 
the bill of exx 
ceptions, he 
thereby waives 
the bill of ex¬ 
ceptions, and 
will not be 
permitted by 
the Court of 
EiTor after¬ 
wards to ap¬ 
pend the bill 
of exceptions 
to the WTlt of 


IV. E. Taiintortf who opposed the rule, pointed out 
the delay which a Plaintiff in error might occasion, if, 
VoL. I. C after 
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Dillon 


V, 

Doe dem. 
Parker. 


after lying by for a twelvemonth, he could succeed in 
such an application: he contended, tliat the Court had 
no jurisdiction to cause anything extraneous to be 
appended to the writ of error; and cited Wright v. 
Sharp (a) to shew the jealousy with which proceedings 
of this nature were watched. 


The Court thought that the Plaintiff in error had 
waived his bill of exceptions, by bringing a writ of error 
before the bill of exceptions was signed, and that they 
had no authority to take the step which the Plaintiff in 
error proposed. Chitty, therefore, 

Took nothing by his motion. 

(fl) Salk. a88. 


June 14. 


Want v. Reece. 


Covenant by Plaintiff declared, in Easter term, 1822, on a 

on dis<-olu covenant, which the Defendant, on dissolving a 
tion of part- ... . . , ^ -r.. . .1 . 

nership with partnership between himselt and the Plaintiff, had en- 

.5., to leave tered into, and by which it wa.7 stipulated, that a sum 

bank.cr^^s\ands 150/., deposited by the Defendant at a banker’s in 

till March, the names of two trustees, should be retained by them 

z8a2, a-^ a se- 31st of March, 1822, as a security for and to- 

payment of wards payment of any deman(|s which might be mad' 

any demands on the Defendant in respect of any debts contracted by 
which might 

be made on A. in respect of debts contracted by B. on account of the credit of the 
partnership ; the sum, after March, 1822, subject to such claims as might have been 
made as aforesaid, to be paid over to B. Breach, that though B. had contracted 
no such debts as afore‘-aid, and though no claim had been made, A. prevented the 
banker from paying the said sum over to B. after March, 1822. Plea, that a 
claim or demand was made or» A. in respect of a debt of 200/. by one T. H., as 
being a debt contracted by B. on account of the credit of the said partnership : 
Held, ill. 


the 
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the Platnti^ cm account of or on thii cr^it of tho Scdd 
partnership^ since t!fe 14 th of January^ 1920, Rild ikrfil 
and immediately afler the said B 1st of Matt^ to the 
intent that the same sum^ subject to any such olainis 
and demands as aforesaid, should be paid to the Plain* 

solicitor for the use of the Plaintifil 

• • 

Breach, that, though no claim of demand, from die 
time of the Defendant’s entering into the covenant till 
the time of Plaintifl‘’s declaring, had been made ott the 
Defendant, or on, to, or of the said sum deposited in the 
banker’s hands, in the names of the trustees, or arty part 
thereof in respect of any debt contracted by the Plain-* 
(tiff, on account of or on the credit of the said partner- 
snip, since the 14th day of JanuSy, 1B20; and aflhough 
the Plaintiff had not contracted any such debt or debts, 
the Defendant, after his entering into tlw said covenant, 
and after the 31st of Marchf 1822, did prevent and hin¬ 
der the said Plaintiff’s solicitor from receiving the said 
sum of money, or any part thereof, for the use and 
benefit of the Plaintiff, or otherwise howsoever, by re¬ 
questing the banker not to pay the same to the said 
solicitor, and the same was thereby wholly unpaid to the 
said solicitor, or the Plaintiff. 

Plea, that after the Defendant’s entering into the 
said covenant, and before the commencent of the suit, 
a claim or demand was made on the Defendant in 
respect of a debt of 200/. by one John Hutchins, as 
being a debt contracted by the Plaintiff on account of 
o/m ^the cre dit of the said partnership, since the 14th 
jcmmry, 1 Demurrer and joinder. 


lift. 


V. 


Pell Serjt., in support of the demurrer, urged, that 
it was not stated, nor did it appear, that the claim or 
demand mentioned in the plea was made on the De- 
feudant in respect of any debt actually contracted by 
the Plaintiff, on account of or on the credit of the part¬ 
nership^ since the 14th day of January, 1820. 

(J! 2 Vaughan 
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Want 

V. 

Rebck 


Vaughan Serjt., in support of the plea, urged, that 
the intention of the parties, as it mi^ht be inferred from 
the stipulation in question having been required and 
given on the dissolution of a partnership, was, that the 
Defendant should be protected, not only against just 
debts, incurred by the Plaintiff on the partnership ac¬ 
count, but against all demands of whatever kind on that^ 
account. That it was peculiarly within the Plaintiff 's 
knowledge, whether or no sucli a demand was in re¬ 
spect of a just debt, and if it was not, he might reply 
the fact; while, if the Defendant were, at his own peril, 
to contest an action for an unjust demand, he would fall 
into the very inconvenience, to protect him from which \ 
was the* express object o\ his stipulation. 


But The Court held, that the plea was clearly bad, 
and gave 

Judgment for the Plaintiff. 


June 14. White v. Royal Exchange Assurance. 


Held, that 
■where the 
PlalntilTs at¬ 
torney was in¬ 
debted to the 
Plaintiff in a 
»um greater 
than the at¬ 
torney’s costs 
in the cause, 
the agent (to 
whom the 
Plaintiff’s at- 


ENS Serjt., upon an affidavit that the Plaintiff's 
attorney was indebted on bond to the Plaintiff in a 
sum greater than the amount of the attorney's taxed 
costs in this action, moved that the damages and costs 
in this action should be paid over to the Plaintiff’s qx- 
ecutors, or their attorney, 

appeared that the PlaintiflC’s attorney was also indebtea 1, 
upon a general account to his agent, to an amount greater '' 
than the sum which would have been payable to the 


tomey was in¬ 
debted on a general account in a sum greater than the amount of the attorney's costs) 
could not, as against the Plaintiff, retain out of the sum recovered by the Plaintiff 
more than the charge for agency in that particular cause. 


Plaintiff's 
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Plaintiff’s attorney as his costs in this cause, and that 
the agent therefor^ insisted on retaining, out of the 
sum payable to the Plaintiff from the Defendants, not 
merely his charge for agency in the particular cause, 
but a sura equivalent to what would have been the 
attorney’s costs.^ Lens insisted that the agent had no 
^lien as against the Plaintiff, except for his agency in the 
particular cause. 


1822. 

White 

V* 

Royal Ex¬ 
change As¬ 
surance, 


Peake Serjt., on the part of the agent, shewed cause 
in the first instance, and cited Hvllock on Costs, 529. 
2d edition, and Bray v. Hine (a), contending, that the 
agent was entitled to his general lien against the attor¬ 
ney to the amount of what woulid have been tlfe attor¬ 
ney’s costs, because he could know nothing of the 
arrangements between the Plaintiff and his attorney, 
but must have supposed the business between them 
would be carried on in the usual way. 

But The Court made the rule absolute, on the Plain¬ 
tiff’s paying for the agency in this particular cause; Rich¬ 
ardson J. observing, that if the Plaintiff had applied at 
once to the agent to deliver up papers, the agent, as 
against the Plaintiff, could not retain them after receiv¬ 
ing the amount of his agency on those papers. 

Rule absolute. 


(a) 6 Pricci *03. 


C 3 
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June x8. 


Recovery of 
iand amended 
by inserting 
meado<w and 
pasture. 


June i8. 

Recovery. 
Amendment 
of fracipe. 


Fiucker Demandant, Faikbank Tenant, 
Bishop Vouchee, 


'JpHIS waa a recovery of 40 acres of land j but the, 
nature of the land not having been specified, either 
in the recovery or the deed to Icatl the uses, 


The Court, on a motion by Bosanquet 8erjt,, and on 
an a£^avic by the vouchee, that the land consisted of 
meadow and pasture, amended the recovery by inserting 
thfe wor^ 46 acres of meadow and 40 acres of pas^e 

land. 


Cox Deman(iant, Ince Tenant, Gile Vouchee. 

na?pe of the vouchee having, hy mistake, been 
inserted in the pree^ipe of this recovery instead of 
the name of the tenant, the Court, on the motion of 
Vaughan Seijt., amended th,e premipe, by substituting 
the the tenant for that of the vouchee. 


Vaughan cited Jaimes demandant, Williams tenant, 
James vouchee. («) 


(«) I B. Moore. 130. 


ctu< 
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Bynner V. Russell. 

y^SSUMPSIT on a bill of exchange. The declar¬ 
ation, after stating the delivery of the bill to the 
Plaintiff, averred that, “ afterwards, and when the said 
bill of exchange became due, and payable, according to 
the tenor and effect thereof, to wit, on the 31st day of 
March, In the year 1822, to vit, at Ijandxin, Sec., the 
said bill of exchange was, in doe manner, and according 
to the usage rtnd custom of merchants, presented and 
shewD” for payment. '* * 

Special demurrer, and cause assigned, that the 31st 
of March, 1822, in the declaration mentioned, and 
specified to have been the day on which the supposed 
bill was presented for payment, was a Sunday, and, 
therefore, the bill ought not to have been presented for 
payment on that day,- but on the day before. Joinder. 

Laws Serjt., for the Defendant, insisted that such 
an averment could not be supported on special de¬ 
murrer. 

But The Court hold, that even on special demurrer, 
the day was immaterial, being specified under a to wit, 
and, in an averment, that the bill was presented when 
JC became doe and payabje. 


1822. 


June 19. 

Averment in a 
declaration on 
a bill of ex¬ 
change, that 
“ afterwards, 
and when the 
bill became ^ 
ejue, according 
to tlie tenor 
and effect 
thereof, to wit, 
on the 3if>t of 
March, 1822, 
it was in due 
manner, ac¬ 
cording to the 
usage and cus¬ 
tom of mer¬ 
chants, pre¬ 
sented for pay¬ 
ment Held, 
sufficient, on a 
special demur¬ 
rer, assigning 
for cause that 
the said 31st 
of March was 
a Sunday, 


Judgment for the Plaintiff. 
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1822. 



June 19. 


Doe Dem. Tbnnyson v. Lord Yarborough. 


Waste land 
belonging to a 
vicarage, 
which land 
had remained 
uninclosed and 
pseless from 
the inability^ of 
the vicars to 
incur the ex* 
pense of en¬ 
closure, was • 
let (having 
never been 
letten before), 
by the incum¬ 
bent (with the 
confirmation 
of patron and 
ordinary), to 
C. ji.P. for 
three lives; 

C. A. P, un¬ 
dertaking to 
reclaim the 
land, and to 
pay a rack rent 
which was the 
most that 
could be ob¬ 
tained: Held, 
that this lease 
was not bind¬ 
ing on the in¬ 
cumbent’s 
successor. 


'^HIS was an action of ejectment, brought to recover 
about an acre of land, situate in the parish of Great 
Grimsby, in the county of Lincolrii called the Old Church^ 
yard. The demise was laid on the 19tli of Octcher, 
1815. At the trial, at the Spring assizes for Lincoln^ 
shire, 1822, a verdict was found for the Plaintiff, subject 
to the opinion of the Court on the following case: 

At tho time of the demise mentioned in the declaration, 
the lessbr of the PlaindfF had been duly presented, 
instituted, and inducted, into the vicarage of the parish 
and parish church of Great Grimsby, and was then the 
lawful vicar thereof. The land in question is part of the 
possessions of the vicarage, and it was not proved to 
have been letten before the execution of the lease herein¬ 
after mentioned, but lay in the state described in the 
said lease, which lease, made on the 2d day of Feh-’ 
ruary, 1776, between the Rev. L. Haldenby, then vicar 
of the parish church of Grimsby^ clerk, of the first 
part; C. A. Pelham, Esq., of the second part, and 
John Lawrence and William Lister, of the third part, 
(after stating, that part of the possession of the vicar¬ 
age, consisting of one piece or parcel of land, containing 
by estimation one acre, lying in Grimsby, had not been 
fenced in the memory of mg ^an d ihat,^ therefore 
it had been of very little benefit to any of tht, 
vicars of Grimsby ; that fences could not be made new 
but at a great expense, which the vicars could not 
defray, so that the land lay open to the common, 
and many people laid their rubbish, dung, furze, and 
fuel thereon, without having leave of L. Haldenby for 
so doing, and that C. A. Pelham had agreed with 

L. HaU 
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L. Haldenb^y in consideration of the grant and demise 
in those presents contained, at his own expense, sub¬ 
stantially to fence and inclose the said piece of ground 
on every side, insomuch as there would thereby be an 
improvement thereof, to the benefit and advantage of 
L. Haldenby and his successors,) — witnessed, that X. 
Haldenhy, for and in consideration of the rent, cove¬ 
nants, and agreements therein specified, and for divers 
other good causes and considerations him thereunto 
moving, had demised, granted, and to farm letten, unto 
C. A. Pelhaitiy his heirs and assigns, all that the said 
piece of ground, &c. to have and to hold unto the 
said C. A, Pelhaitiy his heirs and assigns, from the mak¬ 
ing of the said indenture, for* and during thi* natural 
lives of C. A. Pelham and two other persons therein 
mentioned, yielding and paying therefore, yearly, dur¬ 
ing the said term, unto X. Haldenby and his suc¬ 
cessors, vicars of Grimsbi/, the annual rent of one 
pound, free from all deductions and abatements what¬ 
soever, being the most rent that the premises could 
be let for; and that if it should happen that the said 
yearly rent should be behind or unpaid, in part or in 
the. whole, by the space of forty days next after either 
of the days of payment thereby appointed, the same 
being lawfully demanded, then, or at any time afier, 
it should be lawful to and for X. Haldenh^ and 
his successors, vicars of Grimsl^y into tlie said pre¬ 
mises thereby demised to re-enter, and the same to 
^aye again, repossess, and enjoy, as in their former 
Is^state. 'And C^’^A. Pelhaniy for himselfi his heirs, 



V. 

Lord Yar¬ 
borough. 


executors, administrators, and assigns, did covenant, 
to and with X. Haldenly and his successors, vicars 
of Grimslnjt that he the said C, A. Pelham^ his heirs, 
executors, administrators, or assigns, should, on or 
before the 2d day of Febrmt'y then next ensuing, 

fence 
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mj. 

Dolt 

TANNYSON 

«* 

Lord Yar- 
dcmotfCFHi 


fence and inclose the said piece of ground on every side, 
at his or their own proper costs and'^charges, and should 
afterwards, during the said term, repair the fences so 
made with all manner of needful reparations, as often 
as need should require, and at the determination of 
the Said term, the same, well and sufficiently repaired, 
would yield up to L. lloldoiJnj or his successors, vicars 
of Grimsby ; and also, that C. A. Pdhani, his heirs, 8£c. 
should, during the said term, discharge all taxes, assess¬ 
ments, and other payments whatsoerer that should be 
charged on the said piece or parcel f)f ground, or on 
L. Htdilcnhf^ for or in respect thereof, haxirence and 
Lister Were appointed attornics by Haldenby fOr the 
purpose-of making liverj^ of seisin. 

The lease was executed by X. Haldenby^ who was, as 
described in the lease, vicar of Grimsby. A memoran- 
duHi of livery of seisin was indorsed on the lease. 

There was annexed to one corirer of the lease a sepa¬ 
rate deed, purporting to be the confirmation of the same 
lease by Thomas I^ord Middleton^ patron of the vicarage 
of GritnsJjy. It did not appear otherwise than by the 
said deed of confirmation that Thomas Lord Middleton 
was such patron. 

There was also annexed to another corner of tlie 
lease another deed, puporting to be the eonlirmalion ol’ 
the lease by the ordinary, to which was affixed tlie epis¬ 
copal seal of John Bishop of Lincoln. 

C. A, Pelham is since Charles Lord Yarborough, the 
Defendant, and he had been in the posse sion o^th\ 
lands in question, either by himsclT of his uiraeftenantsV 
ever since the making of the said lease. 

When L. Haldenby died, he was succeeded in the 
vicarage by the Rev. J. Stockdale, who died in April, 
1815, and he was succeeded by the lessor of the 

The 
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The question was, whether the said lease and cora?* 
firmations were bidding upon the lessor of the Plaitl- 
tilf, who was, at the time of action, incumbent of the 
said vicarage. 

If not, the verdict was to stand for the lessor of the 
Plaintifl'; but if binding, then a verdict was to be 
entered for the Defendant. 


DOK d«p . 
TfNMvaoN 
V* 

Lord Yae- 
BoaonoH* 


T/u’ Cour/t stopping Lai^tiS Serjt., who was to have 
argued for the lessor of the Plaiiitifti called on Huihck 
Serjt., who was for the Del’endaut, to support the lease, 
ana enquired now nc could reconcile suen a leiung oi 
lands which had never been letten before, with the 
words of the statute i'AElix. (^. 10. 5 . d., that hll leases 
by any vicar, “ other than for the term of one-and“ 
twenty years or three lives,*’ — “ whereupon the accus¬ 
tomed yearly vent or more shall be reserved,” — “ shall 
be utterly voidor distinguish this case from The 
of Herefani v. ScQty (<a) 

Hullock Serjt. The object of this statute, as well as 
of 32 H. 8. c*. 28. s. 2,, was to prevent clergymen from 
injuring their successors by granting long leases and 
taking fines on low rents of their oivrli imposing; the 
meaaing, therefore, of the clause in question must be, 
that the accustomed rent should W taken where any 
rent has existed before; and where not, the best rent 
that can be gotten. The intention of the legislature 
^as., to secure the best rent for ecclesiastical property, 
l^bieh intention has been completely effected in the pre- 
ent instance; and there are numerous cases where 
;lameft in deeds^ that lands shall be let for the aeeus- 
;omed yearly rent or more^ have been construed accord¬ 


ing 


(a) Cro, £liz, 8 ^ 74 , 
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1822 . 

Doe dem. 
Tennyson 

V. 

Lord Yah- 
BOROUGH. 


ing to the intention of the parties, Goodtitle dem, 
Clarges r. Funucan. (a) 

Sed per Curiam. In order to meet the expression in 
the statute, “ Whereupon the accustomed yearly rent 
or more shall be reserved,” there must Jiayc been some 
rent reserved before. Our decision must proceed on the 
statutes taken together; and, considering them, it is 
clear that the demise, in order to be valid, must be of 
lands which have been demised before. 


(a) Dougl. 565. 


June la. 


Doe Dem. Bligh Colman. 


THIS was an action of ejectment, for a messuage and 


land in VonrwalL At the trial, before Best J., at 
the Bodmin Summer assizes, 1821 , the learned Judge 
directed a nonsuit to be entered, with liberty to the 
Plaintiffs to move to set aside the same, and to enter a 


Power in a. 
will, to let 
such part of 
the testator’s 
premises as 
had been 
usually grant¬ 
ed, or demised, verdict for the Plaintiff. A rule nisi having been ob- 

and were then purpose, the Court of Common Pleas 

in lease for 

any term of desired the facts might be stated in a special case, 
years, deter¬ 
minable on lives, to any persons for the like terms, and in like manner, and under the 
like rents, services, and condilions, as the same had been usually granted ; and the 
residue of the same premi es unto any person for any term of vear^ n ot excetding^ 

41 years in posie^sion, at the best rent that could be reasonattygottenloFTne samf^i^ 

So as that no such demise or lease should be made dispunishable of waste, nor^" 
without a condition of re-entry on non-payment of the rent or services thereby 
reserved, and so as each lessee should execute a counterpart of his lease: Held, that 
a lease made under this power, of land?, W'hith were in lease at the time of the 
creation of the power, the second lease accurately lollowing the terms of the 
former lease of the same land, was well executed under this power, though the 
second lease did not contain a clause of re-entry on non-payment of 40J. reserved in 
lieu of a heriot; the first lease containbg no clause of re-entry on non-payment of 
a fike reservation. 


W, Pen- 
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W. Penningion, being seised in fee-simple of the pre¬ 
mises in question, by his last will and testament, dated the 
23d day of 1783, and duly executed and attested 
so as to pass real estates, dcvisctl the premises in ques¬ 
tion to trustees in fee, in trust for his sister, jS. Hos/cen, 
widow, and lier assigns, for life; remainder, upon 
trust, for his niece, Nana/ Gilbert, the wife of JV. E. Gil- 
beri, for life, with remainder over; and the testator, by 
his will, provided and declared, that it should be lawful 
for his said sister, S. Hosken, and his said niece, N. Gil- 
hcri, respectively, during their respective lives, and 
when they respectively should be in the actual posses¬ 
sion of the said premises, by indenture or indentures 
under their respective hands, to demise and /base the 
same premises in manner following, 'vh. such parts of 
the said premises as had been usually granted or de¬ 
mised, and were then in lease for any terra of years 
determinable upon lives, to any persons, for the like 
terras, and in like manner, and under the like rents, 
services, and conditions as the same had been usually 
granted; and the residue of the same premises unto 
any persons for any term of years not exceeding twenty- 
one years, in possession, at the best and most improved 
rent that could be reasonably gotten for the same, so as 
that no such demise or lease should be made dispunish¬ 
able of waste, nor without a condition of re-entry on 
non-payment of the rent or services tiu reby reserved, 
and so as each lessee should execute a counterpart of his 
jor her lease. 

^ The' testator died, alter making and publishing his 
said will, without altering or revoking the same: the said 
/S'. Hosken died soon after the testator, and before the 
25th day of ISovembei', 1815. 

W. E. Gilba't and Nafuy his w ife, on the death of 
S. Hosken, entered upon and became possessed of the 
estate and interest devised as aforesaid to the said Nancy, 





1822. 

Doe dem. 
Blioh 

V. 

COLMAN. 


as 
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1822. 


Doe dem. 

fiLlGII 


v- 

COLMAN, 


as in the right of the said Nances and on the S5th day 
of November^ 1815, on the expiration of a former lease 
of the same premises, bearing date December 24. 1750, 
demised the premises in question, by indenture, to the 
Defendant. By the lease of 1750, the premises were, 
for a sum paid in hand, a yearly rent of, Sd., and a 
sum of 4Qs. for a heriot or farliffe on the death of each 
of the cestui qne vies, demised to i. T. for 99 years, if 
IL T,, A. T., and J. 7'., or either of them, should so long 
live, with a covenant from L. T. to keep the premises in 
repair; and a proviso, that if the yearly rent of 16.<r. Srf. 
should be in arrear, one month after the day of paj*^- 
ment, and, being lawfully demanded, should not be paid, 
and there should be no sufficient distress on the pro¬ 
mises, the lessor might re-enter. Warranty from the 
lessor for quiet enjoyment. 

With the exccjition of the names of the parties and 
cestui que x>ieSi and the amount <)f the sum paid in 
hand, the lease of 1815 was the same as the lease of 
1750, neither of them containing any clause of re-entry 
for non-payment of the heriot service. 

The said Nancy Gilbei't died the 8th day of April, 
1818, without issue surviving her. The premises in 
question were afterwards duly conveyed from the per¬ 
sons entitled in remainder, under the will of the said 
W. Pennington, to the lessor of the plaintiff. 

The question for the opinion of the Court was, 
whether the lease made by W. R. Gilbert and Nancy 
his wife, to the Defendant, dated November 1815, 
was or was not conformable to the leasing power con- , 
tained in the will of the said IV. Pennington, 

If the Court should be of opinion that the said lease 
was so conformable, then the nonsuit was to stand; if 
not, then the nonsuit was to lie set aside, and a verdict 
entered for the PlaintilE 


PeU 
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Serjt., for the lessor of the Plaintiff. The devisor 1822. 
has granted a power to the devisees to demise land, which 
he describes in two classes, viz. first, land then in BLiOH 
lease for terms of years, determinable on lives; secondly, ^ '*'• 
the residue of the premises; specifying the terms under 
which each classs shall be disposed of; and then adding, 
that no suck demise shall be made without a condition 
of re-entry or non-payment of rent or services. Now 
the word demise, or any equivalent for it, does not re¬ 
cur between the expression to demise the same premises in 
matmer ^ollo'xing (which precedes the specification of 
the two classes of land) and the word such, which imme¬ 
diately follows the specification of the two classes and 
of the terms under which eactf shall be dis})osdy of, so 
that the word such necessarily refers to demises of both 
the classes of land, and the conditions w'hich follow that 
word are c(|ually im])osed on demises of each. If the 
devisor had intended to confine those conditions to 
demises of the second class of land, he would have 
added, after the word such, the word last-mentioned. 

Besides, there was as much reason why he should de¬ 
sire the redress of re-entry for the non-rcildition of 
services on the first class as on the second class of leases. 

If this construction of the power contained in the will 
be correct, the lease of 1H15 is void, not being conform¬ 
able to that clause of the power which requires a re¬ 
entry for non-payment of 405. in lieu of a heriot. 

I Le7is Serjt., lor the Defendant. The word such 
Cannot, in grammatical or legal construction, be thrown 
back to apply to leases of the first class of land. The 
devisor, by describing the land in two classes, and spe¬ 
cifying, before he comes to the second class, the terms 
on which the first class shall be demised, has pointed out 
all that he wished in regard to that class : he has said, 
in effect, “ The first class is already in lease, on terms 

with 
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1822. 

Boe dem. 
Bucoi 

V. 

COLMAK. 


with which I am acquainted and satisfied; and, theiNs- 
fore, I wish those terms to be cbserved in future. 
But with respect to tlie second class, not now in lease, 
as there is no precedent of mine w'hich the devisees can 
follow, I specify the terms in detail.” Further, if the 
terms so detailed for the second class were inserted in 

r •• 

a lease for the first class, the first class would not (as 
the devisor desires) be demised for the like terms, in like' 
manner, and under the like rents, services, and con¬ 
ditions, as the same had been usually granted, there 
being in the lease of 1750 no clause of re-entry for 
non-payment of the 406’. in lieu of a heriot. 


Pell was heard in rej^ly. 


Dallas C. J, It has been agreed, by the counsel on 
both sides, that this is a mere question of construction, 
not to be governed by any other case, and, therefore, 
not touching the decision of any other case; and with 
respect to this construction, I feel no difficulty in decid¬ 
ing, that the word sucht employed in the will, must be 
confined to the latter class of leases, and cannot be 
thrown back to the class first described. The thing to 
be looked to is the expression of the testator in the will, 
and he there distinguishes two sorts of property, that 
which has been usually Iqt for any term of years deter¬ 
minable upon lives, (and with the mode of letting which, 
he appears to have been satisfied,) and that which he has 
directed to be let in a difi'erent way in future. The 
words of the power authorise the devisees “ to demise^ 
in the manner following, such parts of the premises as 
had been usually granted or demisedreferring, there¬ 
fore, expressly to lands which had been usually demised, 
and fixing them still further by the words “ or were 
then in lease.” If the testator had intended that any 
alteration should be made in the leases of such lands, lie 

would 



IN THE Third Year of GEO. IV. 


as 


^would have described the nature of such alterations; 
but instead of this* he says, they shall be let in like 
manner and for the like terms as they were let before : 
and the lease of 1815 does follow, in every particular, 
the lease of 1750. Why then should the word sitch be 
thrown back to govern the leases of the class of lands 
first described, when there is a subsequent class to which 
it immediately applies ? In grammatical construction, it 
ought not to be so thrown back ; ought it in reason ? I 
think it ought not: the testator having described the 
first class of lands already in lease, and having provided 
that the future leases of those lands shall be of the same 
description as the leases then in existence, goes on to 
give directions for leases of the’l’esidue of the premises, 
requiring that such leases shall be framed after a par¬ 
ticular form, which differs from that of which he had 
before spoken, and could not be applied to the first 
class of land, consistently with the testator’s directions, 
that that class should be let on the same terms as it had 
been letten before. 


1822. 


Do£ dem. 
Bliqh 

V. 

COLMAN 


Park J. Two distinct subject-niaUcrs are included 
in this devise and power. The testator states “that he 
has land of two descriptions; first, land which had been 
usually let, and was then in lease; and, secondly, the 
residue of his property: he then proceeds to direct that 
the first shall be let for the like terms, in like manner, 
and under the like rents, services, and conditions, as the 
same had been usually granted; and the residue, (which 
*iic treats as a distinct subject-matter) according to the 
special directions there set forth, 

Burrough . 7 . I have no doubt as to the meaning 
of this power; the words at the conclusion of the first 
branch of the power, (that the lands therein described 
shall be let for the like terms and in like manner as the 
VoL. I. D 


same 
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1 822. same had been usually granted) are so emphatic ^is tf 

^ , render tlic testator’s intention perlectlv clear. 

Doe dem. * 

Bligh 

Richardson J. The objection to the lease of 1815 
is, that it does not contain any power of re-entry for the 
non-payment of 40s. in lieu of a heript, which it is con¬ 
tended it ought to have contained, on the ground that 
the word suc^, in the will, applies to leases of both de¬ 
scriptions of the land devised. I am of opinion, that 
the word applies only to leases of the land last 
described ; for, if a power of re-entry for non-payment 
of the 40s., in lieu of a heriot, had been inserted in leases, 
of the land first described, that land would not, in such 
case, fee let, as the testator requires it should be, for the 
like terms, in like manner, and under the like rents, 
services, and conditions, as it had been usually granted. 

Judgment of nonsuit. 


June %$, 


Streeter v. Horlock. 


Where an or- VERDICT having been found for the Plaintilf 

this cause, at the last Essex assizes before 

previously to ^ 

the delivery of Wood B., 
goods to a 

Serjt., in Easter term, obtained a rule nisi for 

when deliver- setting aside such verdict and entering a nonsuit, on 
ed, in a parti- 

cular manner, to which he assents, and afterwards the goods are delivered to him, a 
duty arises on his part, on the receipt of the goods, to deal with them according 
the order previously given and assented to ; and the law infers an implied promise 
by him to perform such duty ; Held, therefore, that an allegation, “ that in con¬ 
sideration, PlaintifiV at the request of Defendant, had caused to be shipped on board 
of the Defendant’s vessel a quantity of wheat, to be carried safely to W. T., for 
freight to be therefore paid, Defendant undertook to carry safely,” — was supported 
by evidence of the Defendant’s having admitted an undertaking to carr}', though it 
appeared that all the wheat was not put on board till the day after such admission. 


the 
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, t£e ^ound of a discrepancy between the contract iwt 
forth in the declaration and the evidence adduceii ih 
support of it. 

Taddy iSerjt. having been heard l^ainst the rul^ and 
Onslcfou for it, the following judgment was now delivered, 
which includes all the facts essential to the dedsioh of 
the Court. 



sm^m 

HoRtbCK. 


Pabk J. This was an action of assumpsit brought 
against a carrier for not delivering goods according to 
contract. The question for the dedsion of the Ck)urt 
is, whether the evidence adduced at the trial is sufficient 
to support the third count of tile declaration. * 

This count, after stating that the ibefendaht was a 
carrier of goods in a certain vessel, proceeding from the 
parish of Si* Laxwcnce in Essex to divers other places 
for freight and reward, proceeds to all^e, that hereto¬ 
fore, to wit, ©n the 15th day of September^ 1821, at the 
parish aforesaid, in consideration that the Plaintiff, at 
the special instance and request of the Defendant, had 
caused to be shipped in and on board of the Defendant's 
vessel a large quantity of wheat of great value, to be 
carried and conveyed therein by the Defendant from 
the parish aforesaid to West Thurroch mill, on or biffore 
Monday then next, at and for reasonable freight and 
reward, to be paid to the Defendant in that behalf, the 
Defendant undertook that he would safely carry the 
said wheat from the parish aforesaid to West Tthwfrock 
'mill aforesaid, and there deliver the same for the Plain¬ 
tiff, on Monday the 17th day of September, in the year 
aforesaid. 

At the trial it appeared, that on Friday th^ 14t1i 6f 
September, another person applied to the Defendant to 
carry certain goods for him on the ensuing Monday^ 
which the Defendant declined, saying, *** he had di- 

D 2 
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gaged to deliver 50 quarters of whqat for the Plaintiff 
on the Monday^ at West Thurrock mill.” Another 
witness proved, that he carted the Plaintiff’s wheat to 
the Defendant’s barge, lying at St. Lcmrence, and gave 
the Defendant’s son a note, and told him to deliver the 
wheat at West Thun'Ock mill on the Monday and that 
all the wheat was delivered to the Defendant before nine 
o’clock on the Saturday morning. It did not distinctly 
appear at what particular period of the transaction it 
was that this witness gave the order to deliver the wheat 
at West Thurrock mill on the Monday; but probably it 
was given before the whole of the wheat had been ship¬ 
ped on .board the vessehj 

On this evidence, the objection made on the part of 
the Defendant was, that the third count states a promise 
made upon a past consideration, viz. in consideration 
that the Plaintiff had caused to be shipped, &c.; whereas 
it appears by the evidence, that the Defendant had 
entered into an engagement to deliver the Plaintiff’s 
wheat at West Thurrock mill, before the wheat, or at 
least before the whole of the wheat, had been actually 
shipped; and therefore it was argued, that the count 
ought to have stated the consideration for the promise, 
in an executory form, viz. that the Plaintiff mould cause 
to be shipped, &c. 

But we are of opinion, that the count may be sup¬ 
ported in its present form; and that, whenever, as in 
this case, an order is given previously to the delivery of 
goods to a carrier or other bailee, to deal with them 
when delivered, in a particular manner, to which be - 
assents, and afterwards the goods are delivered to him 
accordingly, a duty arises on his part, upon the receipt 
by him of the goods, to deal with them according to 
the order previously given and assented to; and the law 
infers an implied promise by him to perform such 
duty. In the present case, the promise might have 

been 
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^een stated as a promise by the Defendant, ** to do his 
duty in that behalf,*’ which would only have been a 
more concise mode of stating that which is in effect 
stated in this count. 

Many instances might be put in which the language 
of pleading in cases of contract is founded on this prin¬ 
ciple. Whenever the duty of the Defendant, arising 
’upon the execution of the consideration, is simply to 
pay money, the usual and safest mode of pleading is 
to declare in indebitatus assumpsit; as in the cases of 
goods sold, work and labour done, and other cases. In 
Clarke v. Gray and Others (a), it is observed by Lord 
Ellenboroughy that there is a great variety of agreements 
not under seal containing detaile*! provisions reflating 
prices of labour, rates of hire, times and manner of per¬ 
formance, &c. which are every day declared upon in the 
general form of a count for work and labour; and his 
Lordship instances contracts of affreightment in the 
nature of charter-parties, builders’ contracts, and the 
like. This mode of declaring shews, that the established 
course is to charge the Defendant, not upon the origi¬ 
nal contract entered into by him at the time of signing 
the agreement, but upon the implied promise resulting 
from the execution of the consideration in his favour. 
So in actions brought by the payee against the drawer 
of a bill of exchange, the contract actually made by the 
Defendant is made by signing his name to the bill, and 
delivering the bill to the payee; and this might per¬ 
haps be considered as importing a prospective promise 
efti his part to pay the amount of the bill, in the event of 
due presentment, dishonour, and notice, yet it is the 
constant course to state in the declaration the drawing 
and delivery of the bill, and then to charge the Defendant 
on an implied promise supposed to be made by him 
afterwards, in consideration of his liability .arising upon 
these past events. 


37 

1822. 

Stiucetsr 

V. 

Horiocr. 


(a) 6 Easty 569. 

D 3 


Other 
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V.' 

Hcrftiortfc. 


Other cases might be put; but enough has been said / 
to illustrate the principle. * 

On the whole, we are of opinion, that the third count 
of the declaration is supported by the evidence; and, 
therefore, that the rule for entering a nonsuit must be 
discharged. . , 

Rule discharged. ^ 


junezs- Qiiayenqr V, WooDHOusE, and Thomas and 

. . Wife. 


j^?:plevin. Avowries, first, by Woodhuuse and 
Thomas^ fpr seven years’ rent, due to Wbodheme 


i. Avowries, 
first, by W. 
and T. for 

rent due to/T. an^ Thomas from the Plaintiff, as tenant to Wbodhouse 

Rainriff^'a™ 'J^homas; secondly, by Wbodhouse and T/iQmas for 

tenant to fV. 
and T.j se¬ 
condly, by 
and T-t and 
his wife, in 
right of his 
wife, for rent 


sev^ years’ rent due to Woodhouse and Thomas from the 

Plaintiff, as tenant of the premises, under a demise made 

to him at the yearly rent of 70/.; thirdly, by Woodhouse 

and Thomas and wife, in right of his wife, for seven 

years* rent due to Woodhouse, and Thomas and his wife, 

due to AT. and in right of his wife, from the Plaintiff, as tenant to 

Woodhouse, and Thomas and his wife, in right of his 

of his wife, wife; fourthly, by Woodhouse, and Thomas and his wife, 

from PlaintilT, in their own right, for seven years’ rent, due to Wood- 

M tenanUo and Thomas and his wife, from the Plaintiffi as 

W. and r. and ’ ’ 

his wife, in l 

right of his wife j were holden to be supported by evidence of an attornment from 

Plaintiff to W. and T, and his wife, 

a. The avowants proved an attornment made by the Plaintiff, after ejectment 
brought against him seven years before the commencement of the replevin suit, 
during which seven years it did not appear that rent had been demanded. 

The Plaintiff offered tp prove a fgoffment to himself by the person under whom 
the avowants claimed, and certain letters from that person containing expressions 
adverse to the avowants* claim; which evidence having been rejected, on the ground 
that the Plaintiff could not be permitted to dispute his tenancy after an atteq^ 
ms&t, the Court granted a new trial. 


tenant 
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Vg K »1 

|enant to Woodkmsef and Thomas and his wife, in right of 
his wife. * 

Pleas to each of the avowries, non ienuit and riens in 
arrear; and issue thereon. 

At the trial, before Garraw B., last Hereford assizes, 
the Defendants jiut in the following attornment: 

“ Between John Goodtitle, on the demise of Ed¬ 
ward Woodhome^ James Thomas, and Anne his 
wife ------ Plaintiffs; 


1822 . 



GRA,vj^pii 


V, 


WoOOHOUSEf 

'*1 


and 


Richard Noiitle. - _ - Defendant. 

“ I, Peter Gravenor, the tenant in possession of the 
premises in question in this cause, do hereby attorn and b,e“ 
come tenant to the lessors of the Plaintiff, Edwan^ Wood- 
hinise, James Thomas, and Anne his wife, of and for all 
that messuage, farm, and lands, called the Parks, situate 
in the parishes of BinghiU, Wellington, a,nd Canon Pyon, 
in the county of Hereford, from the 2d day of Pehriiary 
instant, for one year, and so from year to year, at the 
yearly rent of 70/.; subject and without prejudice to any 
right or claim I may have in equity in the said estate as 
against the said lessors, or the devisees, legatees, or exe¬ 
cutors of James Woodhouse, Esq. deceased. As witness 
my hand, this 9th day of Febmary, 1814. 

“ W^itness, J, Hawkins, Pete*' GravenorP 

It was objected, on the part of the Plaintiff^ that 
the language of the avowries was not sustained by the 
attornment, and evidence was offered of a feoffment 
made to the Plaintiff by a person under whom the De¬ 
fendants claimed, and of certain letters from that person 
containing expressions which were said to be adverse to 
the Defendants’ claim, but the learned Judge thought the 
avowries borne out by the language of the attornment, 
and rejected the evidence of the feoffment and of the 
letters, on tiae ground that the Plaintiff ought not to ^ 
be permitted to dispute his tenancy after having made 

D 4 the 
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^ 1822. the above attornment. A verdict was, therefore, found / 
Gravemor Defendants for the whole seven years’ rent, none 

t>. of which appeared to have been demanded before the 
WooPHoysE. occasion on which this action was brought; but it was 
said the parties had been a long time in chancery. 

9 • 

HuUock Serjt., in Easter term, moved for a rule to 
shew cause why a new trial should not be granted, on 
the grounds, first, that the avowries were not supported 
by the attornment, inasmuch as consistently with the 
terms of that attornment, Thomas^ in addition to his 
interest in right of his wife, might have had a separate 
interest of his own; and, secondly, that the evidence 
proposed by the Defendants had been improperly 
rejected. 

Lens Serjt, who shewed cause against the rule, con¬ 
tended, that an attornment to husband and wife would 
create a tenancy to the husband, in the same manner as 
on a demise by husband and wife a covenant to both 
was in legal effect a covenant to the husband. Arnold v. 
RevouU. {a) So that the legal effect of the attornment 
was properly described in the second avowry. Party v. 
Hindle {b)f Walsal Heath {c\ Nooth v. Wyard. {d) 
But, with the addition of the third and fourth avowries, 
the tenancy was stated in every shape in which it could 
arise on the attornment. On the second point, he ar¬ 
gued, that it was an acknowledged principle, that a 
party who has consented to become tenant cannot after¬ 
wards dispute his lessor’s title. Syllivan v. Stradling (e). 
Parry Y. House (jf); unless it has expired, England dem* 
Sybum v, Slade, (g) 

(a) 1 B. fcf 5 . 443 * 

^ (A) 2 Taunt. i8o. 

(f) Cro. Eliz. 656. 

\d) 2 Bulstr. *33. 

Rrf. j*. 


f) 2 Wills. ao8. 

(/) I Ho//, N. P. C. 489. 
(^) 4 T. R. 682. 

l Roll. 


HUM 
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Hidlock Seijt., in support of the rule, upon the inti- 1822. 
mation of a strong* opinion by the Court, abandoned 
the objection to the avowries; but, with respect to the 
attornment, argued, that it was not conclusive evidence Woodhouse. 
of a tenancy, but only a bare assent, which would not 
pass any interest,or make a bad grant good, or work by 
way of estoppel (Sheppard's Touchstone^ 254.); and that, 

' therefore, the evidence to rebut the bare presumption 
arising out of the attornment was improperly rejected. 

In Rogers v. Pitcher (n) it was decided, that even pay¬ 
ment of rent is not conclusive evidence of a tenancy. 

Cur, adv, vult. 

Park J. This case comes Before the Court Vipon a 
motion for a new trial; it was an action of replevin. 

The Defendants avowed the taking for seven years’ rent 
in arrear, at 701. per annum, from the 2d February, 1814, 
due to Edward Woodhouse, James Thomas, and Anne his 
wife, in .right of the said Anne, 

To support the Defendants’ avowry, they put in an 
attornment by the Plaintitll 

It was objected at the trial, and the objection was again 
renewed on the motion, that this instrument to Edward 
Woodhouse, James Thomas, and Anne his wife, did not sup¬ 
port any of the present avowries, which stated the title of 
James Thomas to be in right of his wife; but on the ar¬ 
gument we thought there was nothing in this objection, 
and it was very properly and candidly abandoned by the 
learned counsel for the Plaintiff: but the second ob¬ 
jection to the Defendants’ title is of more weighty con¬ 
sideration. The Defendants had made out a primd 
facie case; but it appears by the note of my learned 
Brother who tried the cause, that some evidence was 
offered of letters, and a feoffment from James Wood-- 

(a) 6 Taunt, aoa. l Marsh, 541. 

\ 


house 



42 


GASES IN TRINITY TERM 


i 


18F22. house (the testator of the Defendants) to the Plaintifli 

^ ^’'1" * Grmenor, * 

OftAVENOR . 

.y. Tins evidence was not received, and, indeed, it does 

WoontioiisE. not very distinctly a})pear of what nature it was; but 
the question is, is there not on the case itself sufhcieol 
to warrant the Court in at least sendinsi it for further 
inquiry ? 

Of the general rule of law, that a tenant shall not be 
allow’ed to question the title of his landlord where he 
has originally received possession from him and has 
paid him rent, therfc is no doubt, ever since the case 
of SyUwan v. Stradling. It always furnishes a strong 
primd facie case: but to the generality of this rule there 
are es:cl;ptions; for, ahhough on the one hand the 
general rule is most wise and politic, in not allowing 
a tenant lightly to use to his landlord’s detriment that 
title the possession of which he has entrusted to him, 
so on the other it is most just sq jjar to guard the tenant, 
that he may not be carelessly put into the hazardous 
situation of paying his rent twice over, and being put 
to the trouble and expense of an action to recover that 
which he may have been compelled to pay. 

The supposed generality of the rule lias been departed 
from in many cases; for instance, in Englanddem> Sj/hurn 
V, Slade, Lord Kenyon and the Court of King’s Bench, 
confirming an opinion of Gould J., held, that it was 
competent for the tenant to shew that his landlord’s title 
had expired, and that he had now no right to turn hint 
the tenant out of possession. 

In Doe dem. Jackson v. Ilamsbottom {a) it was again 
held, that it was competent for the tenant to shew that 
his landlord’s title had expired ; and Bay ley J. appears to 
have relied on the case of England dem. Syhurn v. Slade, 
just quoted by me. 


{ a ) 3 M . ^ 5.516. 


Payment 
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i Payment of rent, in all cases, furnishes a strong pre- 1818. 
sumption against tfiie tenant, and it is always a good 
primd facie case for the landlord: but that is also open 
to explanation; for, where it has been paid under a mis- 
representation, the tenant is not estopped from resisting 
further paymept, after discovery of the mistake. 

This was held by the Court of Common Pleas, in 
the case of lagers v. Pitcher, 

Gihb& C J. in that case says, — the Defendant con¬ 
tends, that because he has induced the Plaintiff to pay 
rent to him once or twice, in ignorance too of the facts, 
she is bound to pay it to him ft>r ever^ though she is 
also bound to pay it to Mrs. Baker, Justice speaks 
very forcibly against such a position; but if we found 
any law by whicli a person having paid rent on one oc¬ 
casion was ever after bound l>y that payment, we must 
decide accordingly: but there is nq such law.” 

A variety of cases might be put in which a tenant 
would be excused from payment of rent to a person not 
really entitled to it, but I forbear to trouble the Court 
with any more. The question, then, is, whether in this 
case there is any reason for an exception to the admitted 
general rule. 

We think that there is. Without forming any judg¬ 
ment d priori about the admissibility of this or that 
particular piece of evidence, with vrhich at present we 
have nothing to do, we are of opinion there is a sufli- 
cient degree of suspicion resting upon the case to induce 
us to require further investigation. 

As far as one can judge from the attornment (which 
it appears was not quite voluntary on the part of 
GravenoTi but to prevent the operation of an eject¬ 
ment), it should seem that Gravenor had been in pos¬ 
session before any title had in fad come to Defend¬ 
ants ; so that he does not appear originally to have 
come ill under them, though he did, probably, under him 
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1822. 

Gravenor 


V. 


from whom tlic Defendants claim. In the next place, 
the attornment is dated the 9th February^ 1814, and 
rent is to run from the 2d February preceding. The 
WooDHOUSE. rent is pretty considerable, viz. 70 Z. per annum; and 
yet, from the date of the attornment for seven years, not 
one farthing of this rent, large as it is, is^eyer demanded 
or paid ; this is of itself a circumstance of strong sus¬ 
picion. One may conjecture that the Defendants had 
some very cogent reason for procuring an attornment 
at that particular time, and never acting upon it for so 
long a period afterwards. At all events, though all 
this may receive satisfactory explanation, we think it 
ought to be submitted to some further inquiry. 

It wal said that these parties have been long liti¬ 
gating in Chancery, and that that may be a reason why 
no rent has been demanded. 

It does indeed appear by the case of Woodhmtse v, 
Meredith (a% that there has been much litigation, and 
the circumstances appearing in that printed report 
tend rather to excite than to allay suspicion. We, 
however, wish to be understood to decide this case on 
the facts, and the surmises fairly arising out of those 
facts, as they present themselves in the report of the 
case as tried at Herejord. The rule lor a new trial must 
therefore be made absolute. 

I need hardly add, except for form, that from my 
delivering this judgment, it is clear that my Lord Ciiief 
Justice, who was not present at the argument, has taken 
no part in these deliberations. 

Rule absplute. 


(ii) I Jacob Walker^ 304. 
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Harrison v, Vallance. 


June 


^Jj^ROVER for a deed which was described in the 
declaration, as “ a certain deed of assignment, 
bearing date a certain day in that behalf mentioned, 
purporting to be made between Thomas Smith of Church-- 
yard Row, Newington, of the one part, and William Reeve 
of Brighton, of the other part, and purporting to be a 
conveyance from the said Thomas Smith to the said 
William Reeve of certain tenc*ments therein mentioned 


I. In trover 
for a deed 
which the De¬ 
fendant had, 
by letter, ad¬ 
mitted he de- » 
tamed at the 
request of W* 
R., and in the 
detainer of 
which IV. R. 


by the said Thomas Smith to the said William Reeve, for 
the remainder of a certain term therein also mentioned 
and yet unexpired.” 

At the trial before Dallas C. J., Ijondon sitting's after 
Raster term, it appeared, that the Plaintiff had been 
employed by Reeve to obtain from Smith this and other 
deeds, (which Smith, on. the grountl of some unsatisfied 
claim, had withholden from Reeve,) and for the per¬ 
formance of such service the Plaintiff’ was to receive a 
remuneration from Reeve. The Plaintiff'having, on the 
payment of 150/., obtained from Smith the deed in 
question, placed it, at the request Reeve, in the bands 
of the Defendant, who was engaged iii a treaty to ad¬ 
vance money to Reeve. The Defendant, thereupon, 
gave the Plaintiff’ the following acknowledgment: ' 

“ I hereby acknowledge receiving of Mr. Hairison 
a deed between Thomas Smith, of Church-yard Row, 


was substan¬ 
tially interest¬ 
ed, Held, 
that declara¬ 
tions of W.R., 
in favour of 
the Plantiff^s 
claim, were 
properly re¬ 
ceived in evi¬ 
dence, and 
that W. R. 
was properly 
rejected. 

2 . Held, 
that a descrip¬ 
tion of the 
deed in the 
declaration, as, 
“ a certain 
deed of assign¬ 
ment, bearing 
date, See., 
purporting to 


be made be¬ 
tween T.S, of the one part, and fV. R. of the other part, and purporting to be a 
conveyance from T. S. to If''. R. of certain tenements therein mentioned, by T. S. 
to IV. R. for the remainder of a term therein mentioned, and yet miexpired,” was 
borne out in evidence by a conveyance of the premises by lease and re-lease between 
the same parties, and under the same date. 


Newington, 
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1822. Newington^ and William Reew of Biighion^ dated the ,/ 
RAr^'son Novemhe}', J S21. The a*bove deed I hold in 

trust for certain purposes. 

** John VallanceJ* 


V. 

VALLANC& 


The deed, when produced, proved to be, not an assign¬ 
ment, but a conveyance by'lease and release; upon 
which it was urged, that the statement in the declai'ation 
was a misdescription!, and that the Plaintiff ought to be 
nonsuited. The objection was overruled, the point 
being reserved. 

Evidence was then offered by the Plaintiff^ of de¬ 
clarations by Mceoe that he was indebted to the Plaintiff’ 
for his Ijervices in this matter; and a letter was produced 
from the Delendant to the Plaintiff, which contained the 
following passages : “ I received the writings under the 
agreement, that if I and ray partner should choose to ad¬ 
vance the 150/. you refer to upon them, w'e were to have 
a mortgage upon the property ; but, that if we did not 
choose to advance any more money than vre have already 
advanced, I was to give them up again. When I saw^ 
iny partner, we decided that we would not advance any 
more; of this, I immediately ihforraed Reeve^ stating 
also, that I was ready to give the writings up; initead, 
however, of either himself taking them, or desiring they 
might be returned to you, he desired I would keep them. 
Holding the writings can do me no good, and I am 
perfectly willing to give them up when Reeve wishes it.” 

The reception of this evidence was opposed, on die 
ground that Reeve himself ought to have been called, 
and he was called on the part of the Defendant; but 
the declarations and the Defendant’s letter were re¬ 
ceived, and Reeve himself was rejected, on the ground, 
that he was the party substantially interested in the 
cause: this point also being reserved. 


A ver- 
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A verdict having been found for the Plaintiff, 



Taddy Serjt. this term obtained a rule msi to enter 
a nonsuit, or to have a new trial; and, in support of his 
rule, contended, as to the first point, that the words “ ^ 
assignments^ fijrming part of an intelligible sentence dn 
the declaration, could not be rejected as surplusage; 
but, as ajiplied to the deed produced in evidence, were 
an obvious misdescription. 


Harrison 

V, 

VAlijLANCE. 


The Court, however, thought the deed was sufficiently 
described by the words purporting to be a conveyance 
from the said Thomas Smith to the said William MeeveS* 

Tad(hj then urged, that the declarations of Rseve 
ought not to have been received, but that Ree^je himself 
should have been called as a witness, arguing that the 
rule against the admission of interested witnesses had 
never gone farther than to exclude those against whom 
the verdict would be evidence on another occasion, or 
who would be liable to the costs of the action ,* that as 
Reeve did not stand in this situation, he ought to have 
been admitted and his declarations excluded; and that 
if it were otherwise, a Plaintiff by suing the agent in¬ 
stead of the principal, might succeed in excluding the 
evidence of both, in every thing that was material to 
the defence. 


But the Court, referring to the cases collected in 
pp. 93, 91. Phillipps on Evidenccy 1th ed. 

Discharged the rule. 

Vaughan Serjt. shewed cause against the rule. 
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1822 . 


June%s* Christie v, W.4lker and Four Others. 


1. On the 4th 
of May Plain¬ 
tiff sued out 
bailable pro¬ 
cess, returnable 
in one month 
^ of Easteti 
against W.it\n. 
which JV. only 
was named, 
and on which 
IV. was arrest¬ 
ed, and put in 
and perfected 
bail in Easter 
term. 

On the jith 
of May Plain¬ 
tiff sued out 
serviceable 
process, {in 
which four 
other Defend¬ 
ants were 
named, but 
not W.) re¬ 
turnable on 
the morrow of 
the Ascension : 
afterwards, a 
declaration as 
of Trinity 
term, was de- 


the fourth of May last, the Plaintiff sued out a 
bailable capias^ (in which Walker only was named) 
returnable in one month of Easter; upon this writ, 
Walker was arrested, and duly put in and perfected bail 
above, in Easter term last. 

On the 11th of May^ the Plaintiff sued out a service¬ 
able capias^ (in which the other four Defendants were 
named, and not Walker) returnable on the morrow of 
the Ascension. 

On the loth June, a declaration as of the present 
Trinity term was delivered against Walket', together with 
the other four Defendants; and on the 15th a plea 
was demanded. 

Hnllock Serjt. had obtained a rule nisi, on the part of 
the Defendant, Walker, for setting aside the tlcclaration 
as irregular, on the ground that Walker having been 
arrested on a separate writ, in which the other Defend¬ 
ants were not named, the declaration, in which all five 
were named, must, as against Walker, be deemed a 
declaration ^ Me ; in which case it w'as irregular, 
as a declaration by the lye can only be regularly de¬ 
livered after the delivery of a declaration in chief. He 


livered against 

IT., together with the other four Defendants : 

Held, that the declaration was not irregular. 

a. Process may be bailable against some, and serviceable against others, of several 
Defendants. 

3. Where an action is brought against more than four Defendants, and two writt, 
are sued out, it is not necessary, except with a view to fixing bail, to name all the 
Defendants in each writ. 

'• Semble, that if either of the writ? are bailable, all the Defendants should, with 
iti^ew to fixing bail, be named in the ac etiam clause of the bailable writ, in 
C.P. 


contended, 
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contended,^ that with a view to the Plaintiff’s present 

cause of action, the*processes were irregular; that both 

ought to have been bailable, or both serviceable, and 

that the names of all the five Defendants ought to have 

been inserted in each writ, if, indeed, it was necessary at 

all, that the Plaintiff should sue out two writs, which 
• • 

was far from being clear, inasmuch as the rule against 
including more than four Defendants in one writ, 
seemed to apply only to separate causes of action, the 
rule having been made in consequence of a practice 
formerly in use, of putting into one writ a number of 
Defendants for separate causes of action, with a view to 
avoid the necessity of an additional stamp. The five 
Defendants not being named in ihe writ on which^fVai/cer 
was arrested, there was such a variance between the writ 
and the declaration, as would entitle the bail to an 
exoneretur on the bail bond. 

Vaughan Serjt., who shewed cause against the rule, 
insisted that four Defendants only could be joined in one 
writ; and cited Turner v. Portall (o), in which bailable 
and serviceable process had been employed against 
different Defendants. As to the time of delivering the 
declaration, the Plaintiff could not declare in chief till 
all the Defendants were in court. 

The Courtf after hearing Htdlock in support of his 
rule, thought, that as the only object of process was to 
bring Defendants into court, the declaration was not 
irregular because process had been sued out bailable 
against some, and serviceable against others of the De¬ 
fendants in the same action, or, because all the five De¬ 
fendants had not been named in each writ. As to 

(fl) %N,R,%iX, 

VoL, I. E the 

A 


4d 

182 ^, 

Christie 

V, 

Watreb. 
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Christie 

V. 

Walker, 


the time of declaring, the Plaintiff Mas not bound to 
declare in chief before the return t)f the Merits against 
all the Defendants. 

Rule discharged. 


r 


t 


June 19 . Mackintosh ani Others v. Bakber, Garratt, 

and Others. 


following case was sent by the Vice~ChanceUor 
for the opinion of this Court. John Mackintosh 


A.t by wilf; 
directed his 
real and per- 

•onal estate to devised his estate, called Piggotls manor fiirm, in the 
be sold, the * * 

produce to be invested in the public funds in the names of trustees, for his son and 
daughter, and two others. Directions were given as to succession in cases of death 
without issue ; and if all the legatees should die under age, and without issue, the 
property was to go over to B.t C., D., and and their heirs ; ** which four persons 
A appointed as his executors, to see that every thing was duly performed according 
to his will he also appointed F. and G, as executors, “ in addition to the above 
persons, for which he requested those two friends would accept of 50/. each he 
also requested F, and G. to act as guardian^;, in conjunction M'ith J 3 ., C., D., and £., 
for the care of the persons and property of the legatees. The will was duly attested, 
but there vras an unattested codicil, that if either of the executors should refuse to 
accept the trust and act as executor, the bequest of property to every such person 
was totally annulled. 

The testator died, and the will was proved by B., C., and D. only, B-, F., and 
G. having renounced. 

Part of the real e tate liaving been put up to sale in four lots, M’as purchased by 

C. , who afterwards refusing to complete his purchase, a suit was instituted in 
Chancery, That court decreed that the codicil was not to be considered as part of 
the will with reference to the real eAate, but that the rest of the will ought to be 
established, and the trusts performed; and upon reference to thd Master, it was 
found that the contract of purchase entered into by G. teas for the benefit of the 
legatees, (who were infants). 

Lot I. was then conveyed by lease and appointment and re-lease from JB., C., 

D. , £.} F.f and G. to T., in consideration of 2000/. Lot by lease and appoint¬ 
ment, and re-lease, from B., C., and D. to T. for *300/., ( T. declaring by another 
deed, that the consideration-money, mentioned in the two first deeds, belonged to 
G. ,* that the name of T. was only u .ed as a trustee, and that T. stood seised of the 
premises in trust for G.) Lot 3., by lease and appointment, and re lease, from B., C, 
and D. to G., to the use of G. for 400c/. Lot 4., by lease and appointment, and 
re-lease, from B>, G., JD , F., F., and G. tb G., to 
that by these conveyances the legal estate in lots x. 
and the legal estate in lots 3 and 4- G, 


the use of C. for 360/.: Held, 
and 3. M-as well vested in T., 


parish 
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(larish of Aldmham, in the county of Herts, with all 
timber, live and dead stock* utensils of husbandry, &c.; 
also all his household furniture, plate, linen, wine, 
wearing apparel, and evei'v other thing which might be 
upon the said premises at the time of his death, to be 
sold as soon aher his decease as possible and convenient, 
in such tnann^ *aa might be productive of the greatest 
value: after directing the payi^^t of all his just 
debts, and of a l^a<^ to H'homm mears, he bequeathed 
unto his son John Mackintosh, his daughter Eliza Jane 
Mackintosh, Mary Ann Shears, and Martha Shears, the 
whole residue of his property of every description and 
kind, to be divided betwixt tltein in separate and equal 
proportions, subject to certain directions contained in the 
will, by which all the propwty was ordered to be invested 
in the public funds, in the names of trustees to be ap> 
pointed by the executors; and arrangements were made 
touching succession, in case of the death of any of the le¬ 
gatees under age; among which arrangements, one was, 
that if all the l^atees should die without issue, before 
they arrived at 21 years of age, then the property be¬ 
queathed to them, was to devolve to and become the 
property of Mr. Joseph Barber, Mr. John Slapp, Mr. 
Frederic Grigg, and Mr. George Capper, to be divided 
betwixt them in equal proportions, and to their 
heirs (or ever; which last mentioned four persons, 
the testator appointed as his executors, to see that 
every thing was duly executed and performed accord¬ 
ing to his will and desire, in his will expressed; he 
also appointed Mr. Francis Garratt, and Mr. John 
Qarratt, as executors in addition to the above persons, 
for which he requested those two friends would accept 
of fifty^ pounds each*. He also requested, that Messrs. 
Francis and John Garratt would act, as guardians in 
conjunction with Mr. Capper, Mr. Barber, Mr. Grigg 
and Mr. Slapp, for the care of the persons and property 
of his son John, Eliza Jane Mackintosh, and Maty 

2 Ann, 




Mackimtosh 


•V. 

Barrer. 
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1822. Amif and Martha ^ars. The testator almost imme- 
irr, -m'' diatcly afterwards, added an unattested codicil to his 
ACKmiQsa words following. “ It must be understood 

Barber, that it is my will and intention, that if either or more 
than one of my executors shall refuse to accept the trust 
and act as executor according to the directhms ^ven in 
my will, then I annul totally my be(]^s^ 'of any property 
to every sudi perso^who shall so rerase to take the trust 
upon himself.'* Jo rnacJantosh. The will was proved 
in the Prerogative Court of Canterbujyf^n the 2QdJmei 
1818, with the codicil, by Joseph Barber, John Slaj^, 
and Frederic Grigg, three of the exeeutors, George 
Capper^ Francis Garraif, and John Garratt, having first 
renounc'^d the probate aad execution thereof. 

The Defendants, Barber, Slapp, and Grigg, who 
proved the will, in the execution of the trusts thereof, 
caused the testator's estate, called Piggotts manor farm, 
to be put up to sale by public auction, on the 3d Jidp 
1818, in four lots; 

The Defendant, John Garratt, one of the executors 
and trustees named in the will, but who had renounced 
the execution thereof, attended at the sale, and was 
declared the highest bidder for and purchaser of all the 
lots, and signed a contract accordingly. 

The Defendant, John Garratt, liaving so become the 
purchaser of the said estates, afterwards declined com¬ 
pleting his purchase, on the ground, that although the 
acting executors might sell the estate without the con¬ 
currence of those who had renounced, yet that they 
could not sell to either of those who had renounced; 
and thereupon a suit in Chancery was instituted. 

- By the decree pronounced by that Court on the 
hearing of the cause, jt was declared, that the me¬ 
morandum at the foot'of the will of the testator, was 
not to be considered as part of the will with reference 
to die testator's real estate, but the Court declared that 
the rest of the testator's will ought to be established, 

and 
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and the triisto thereof perform^ and carried into 
execution, and ordered and decreed the same accord¬ 
ingly,” And it was also ordered by die Court, that it 
should be referred to one of the masters, to inquire 
and state to the Court, whether it would be for the 
brniefit of the Plaintiffs, the in&nts, and the other 
persons inter^t^ m the testator’s estate, that the con¬ 
tract entered into i&d signed by ^ Defendant, John 
Garratti for the purchase erf" the tesmtor’s e^ate, should 
be completed and carried into execution. The master 
afterwards certified, “ that it would be for the benefit 
of the said Plaintiffs, the infants, and the erther perstms 
interested in the testator’s estate, that the contract 
entered into and signed by the Defendant, John Qarratt, 
for the purchase of the said testator’s estate, called Pig- 
goits manor farm, sliduld be completed and carried into 
execution.” 

Accordingly, by indentures of lease and appointment 
and release duly executed, and bearing date respectively, 
the 1 St and 2d of Jarmary^ 1822, and made between Jo¬ 
seph Parher^ John Slapp^ Frederic Griggs George Capper, 
Francis Garratt and John Garratt, of the one part, and 
Peter Thompson of the other part; Joseph Bather^ John 
Slapjit Frederic Grigg, George Capper^ Francis Garratt 
and Jc^n Garratt^ for and in consideration of the sum of 
2000/. to them in hand, paid by Peter Thompson at the 
time erf the execution thereof, the receipt whereof they 
did thereby respectively acknowledge, did, and each of 
them did appoint,' gi ant, release, and convey unto Peter 
Thompson^ (in his actual possession, then being by virtue 
of a bargain and sale, &c.) and to his heirs, the lot No. 1 
to hold the said Peter Thompson^ his heirs and assigns, 
to and for the only proper use and behoof of the said 
Peter Thompson, his heirs and assigns for ever, witli 
usual covenants from trustees, and receipt for consider¬ 
ation money indorsed and duly witnessed. 

E 3 


1822. 


Mackimtosh 


BAnssa. 


And 
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. 1822. 
Mackintosh 


V. 

BAnSEB. 


And by othcT indentui*es of lease and a(»pointment 
and release, bearing date the said l*st and 2d January, 
1822, and made between Joseph Barber, John Slapp, 
and Freder ick Grigg, wi the one part, and Peter Thomp¬ 
son of the other part, Jose^ Barber, Jedm SUtpp, and 
Frederick Grigg, in consideration of the sum of 23001. 
to them in band pmd by Peter T%i^pmth at the time Of 
the execution thereof, (the receijpt whereof they did 
thereby acknowledge,) did appoint, grant, release, and 
convey unto the said Peter Thompson, (in his actual 
possession then being, by virtue of a lease for a year,) 
the lot No. 2., to hold, unto the said Peter Thompson, 
his heirs and assigns, for ever, with usual covenants 
from Urustees, duly executed and attested, and receipt 
for consideration>money indorsed and duly witnessed. 

By another deed, duly executed by Peter Thompson, 
he declares, that the purcbase^monies mentioned in the 
last deeds were not his money, but that the whole there¬ 
of was the money of and belonged to the said John 
Garratt, and that the name of him, Peter Thompson, 
was made use of in the said deeds as a trustee only for 
John Garratt, and that he stood seised of the said 
estates and premises as a trustee for John Garratt, his 
heirs and assigns, and to be from time to time con¬ 
veyed and disposed of as he or they should direct and 
appoint. 

And by indentures of lease and appointment and re¬ 
lease, bearing date thosaid 1st and 2d January 1822, and 
made between Joseph Barber, John Slapp, and Frederick 
Grigg, of the one part, and John Garratt of the other 
part, Joseph Barber, John Slapp, and Frederic Grigg, in 
consideration of the of 4000/. to them in hand paid 
by John Garratt, at the time of the execution, (the re¬ 
ceipt whereof they did thereby acknowledge,) did ap¬ 
point, grant, release, and convey unto the said John 
Garratt, in his actual possession then being, (by virtue 

ol 
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of a lease fcH* a yea*'») the lot No. 3., to hold unto the said 
Mn Gmratt, ht» heirs and assign^ to the use of him 
the said John Garmttf his heirs and assigns for ever, 
with usual coven^ts from trustees, duly executed, 
and receipt fop cOi^deration-money indorsed and duly 
witnessed. 

By similar *d€eds^!rthe six exeeutm^} in consider¬ 
ation of 360i?. paid^O them by the said John Garrett, 
did appoint and convey the lot Na 4., unto and to the 
use of the said John jGPnrrattf his heirs and assigns for 
ever. 

The question for the opinion of the Court was, whe¬ 
ther tlie legal estate in fee of and *in lots No. 1, 2, 3, 
and 4, parts of the estate in qi^estion in tfaisc|use, or 
any of them, is well vested in Petei' Thompson and the 
Defendant, John Garratt, or either of them, by the con¬ 
veyances made to them. 

This case was argued, first, in Easter term last, and 
now for the second time. 


822. 

MACKtatosH 

V. 

BARBER. 


Bosanqtiet and HidlocJc, Serjts. for the Plaintiffs. It 
being admitted that there is no, fraud in this case, nor 
any breach of trust on which equity will interfere, the 
only question is, whether there exist strict legal objections 
against any or all of these conveyances. It seems clear 
that the executors had a power to sell, for the desire 
expressed by the testator is sufficient to create such a 
power. Anon. 2 Leon. 220.; Bentham v. Wiltshire (a); 
Patton v. Randall, {b). But it is objected to the second 
and third conveyances, that the acting executors named 
in a will cannot convey to one who has renounced; and, 
to the first and fourth conveyances, that an executor or 
trustee cannot convey to himself, it being assumed that 

(tf) ^Meddockt 44. (A) Sugd, on Ptmerst 173. Botc, 3d. cd. 

E 4 the 
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)822. the conveyance to Thompson is indirectly acony^ance 

to Garratt‘ • 

Mackintosh _ . ’ 

Tho c^jection to tEe second and third conveyances 

Barbeh. does not arise; for, in the sale of this estate, the exe¬ 
cutors did not act qud executors having an interest, but 
in the exercise of a naked power, unaccompanied with 
apy interest, there l^ing no words in the'will which in¬ 
vest them with any interest; so that in this, as in every 
case of the exercise of a naked power, Cwhich is a mere 
inodidcation of a pse, Goodill v. Br^ham (a),] the ap¬ 
pointee takes under the original inistrument creating the 
power, and not under the appointment itself; and 
there can be no objection to Gorratth taking under the 
will, wlpch creates the ppwer in question'. 

Even admitting Griggs mdSlapp, to have acted 

in Urn sale as executors having an interest, it may fairly be 
contended, that the testator meant that those three and 
Capper should alone be concerned in the sale of the estate, 
and that the Garratts were afterwards named, rather as 
guardians to the children than as executors. At all events, 
tljiough a party may be still deemed an executor, who re¬ 
nounces after being absolutely appointed by the will, yet 
this cannot be affirmed of a party, who, renouncing 
under a power pf renunciation, given him by the words 
of the will itself, has in fact never been absolutely ap¬ 
pointed executor. It is true, that if an executor, abso¬ 
lutely appointed by tihe will, renounces, he may, not¬ 
withstanding, afterwards take out probate, and act, but 
he cannot set aside acts done by the other executors 
without him; so that supposing Garratt to have been 
actually executor, and to have renounced under ordi¬ 
nary circumstances, still the statute 21 iY. 8. c. 4., ex¬ 
pressly legalizes a conveyance by the residue of the 
executors, where some or one of them’ refuses. 


{a) I B P» 196. per Bj/re C. J. 


The 
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The only etothority to the contrary, is a passage in 
Co, Z4t» HS. a,i t^here it is laid down, that if one 
rehises, the others cannot make sale to him that re¬ 
fused* because he is party and privy to the will, and 
remains executor still: but this passage rests on a case 

in Bendhe and DaUimii 15., said to have been de- 
# • * ^ 

cided in Trinity^ jSda?. 3,, which is reported in the 
same words in the book called Old Bendhe, p, H., in 
Keihoay, 207, h., and in Anderson, 27. Anderson, how¬ 
ever adds, “ Qmre the law after the said statute,^’ So 
that the case is not entitled to much weight; and Lord 
Kenym says (in Withnell v. Gartham) (a), “ That the 
distinction respecting sales by the survivors, where 
power is given to persons by name, * and when it is 
given by name of olHce, is founded on law, which was, 
perhaps, a little doubtful in its origin, and was the oc¬ 
casion of making the statute 21 i/. 8. c. 4 ,; for it 
appears by the preamble, that that act was passed, 
rather to remove doubts than to make a new law; it 
recites, that such a sale of lands, q/ler the opinion of 
divers persons, can in no wise be good or eftectual in 
law,” Further, the reason on Which the case in Bendhc 
was decided, namely, that the renouncing executor is 
still a party, applies equally to coses before and after the 
statute, so that if that reason be not well founded, the 
second and third conveyances under the statute remain 
unimpeached. 

This leads to the consideration of the objection to the 
first and fourth conveyances, which may be divided into 
two heads; first* that a party cannot convey to himself: 
secondly* that at all events, he cannot do so where he is 
an executor* such a conveyance being inconsistent with 
his duty as an executor. The first head of the objection 
is of a nature purely technicid* and occasioned by the 


1822. 


Mackintosh 

V. 


Bakber. 


{a) 6 T,R, 396 » 


ancient 
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MACa(iKT08H 


v 

BABOEn. 


ancient forms of conveyances: as, with respect to a ^nvey- 
ance by bargain and sale; a man canhot bargain and sell 
to himself, because of the supposed absurdity of such a 
contract; for the same reason, he cannot enfeoff himself 
or his wife; but tberc is nothing in the common law 
which prohibits a conveyance a pm^y to himself, 
provided he can e^ect it cbndstoht^y the technical 
terms of conveyance. Thus a paity may enfeoff another 
with the intent to take Imck the estate to himself, or to 
himself and his wife; so he may covenant to stand seised 
to the use of himself or his wife, or he may convey to the 
use of himself and bis wife; the owner of an advowson 
may present himself; the donee of a general power 
of appointment may e>d^cute it in favour of himself; 
why, therefore, might not these executors execute in 
favour of themselves, or one of themselves, the power of 
appointing to a purchaser ? or how in the absence of 
fraud can the conveyance by all of them to Thompson be 
impeached? If an appointment to a stranger can be 
set aside by proof in pais that the stranger takes for the 
appointor, no conveyance under a power can be safe. 

Then, secondly, the principle that a trustee cannot 
be the purchaser of a trust estate, is a mere rule of 
equity; if proper forms be observed, the conveyance 
is good at law; and unless a trust has been abused, 
a Court of Equity will not set aside such a convey¬ 
ance, Campbell v. Walker {a), Sanders v. Walker, {b) 
Even when equity has interfered on the ground, that a 
trust has b^n abused, it has always decreed a reconvey¬ 
ance, which would be unnecessary if the conveyance to 
the trustee were void; and, though such interpositions 
have taken place on applications against a trustee, there 
is no instance of an application by a trustee to set aside 
a conveyance made to himself. Here, the conveyance 


]S 


(rt) 5 Fes, 678 , 


(b) 13 Fes, 603 . 
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is for the benefit of the c€itui$ ^ trust, and the conse* 1S92, 
quenees of bedding'such a conv^ance to be void, might 
in other oases be most injurious to subsequent bond 

purchasers. Barber. 

Idns and Voi^han Serjts*, for the Defendants, relied 
nsainly on the'passage in Cb.£i^. 113. n., and the case 
in BendhCi urhtfih, th^ ob«^ed, was also stated as 
law in 1 EdL il&tv 3i^.» amd had never been questioned 
in any subsequent decision. They contended, that no 
distinction could be made between the rights of an 
executor fi>r the purpose of sale, and the rights of an 
executor for ordinary purposes, the law not recogniEing 
two sorts of executors. So thdt, on these grounds, the 
second and third conveyances'must be hoklen void. 

With respect to the fourth, that GarreUti notwith¬ 
standing his renunciation, remained an executor for all 
legal purposes; Mobinson v. Eett (a), Middleton^ case. (6) 

That the interests of an executor as a purchaser were so 
entirely opposed to his duty as a seller, that the Courts 
would never uphold a transaction, which, if decided to be 
legal, might be productive of the most ruinous conse¬ 
quences to infants and others, for whose benefit executors 
were entrusted with power. That where parties enfeofi^ 
for the purpose of a re*enfeofiment to themselves, the 
conveyance wae of thdr own estate, and not of the estate 
of a cestui que trust: and where a party presented him¬ 
self under his own advowson, institution by the bishop, 
and induction, were necessary, before he could become 
possessed of the living. So that there was no ground for 
saying that the objection to the fimrth conveyance was 
merely technical, or that such a conveyance could be 
supported under any view of the case. 

(a) 3 P, Wms, 451. {b) 5 Rtf, sS. 


If 
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1822. If that conveyance was void, so was also tiie the 
•■“V—object of that being exactly the saine*aa the object of the 

ACiRI MTOSH «* ' o w 

fourth, and quod prohibetur per diradum prohibeiur et 
Baebsr. per ohliquum {a) ; Magdalen College case {J>) ; Carmelite 
Friar^ case, (c) In Jenli:tn*s Centuries, p, 169, it was 
holdcn, that executors could not i;etain land to pay 
debts, but were bound to sell to some one not an ex> 
ecutor. ^ ‘ 

Cur, adv- mdt. 

The following certificate was afterwards sent: “ This 
case has been argued before ns by counsel | we have 
considered it, and are of opinion, that, under all the 
circumstances within stated, the legal estate in lots 1 
and 2 is well vested in Peter Thompson, and the legal 
estate in lots 3 and 4 is well vested in the Ddfendant, 
John Garratt, by the conveyances made to them re¬ 
spectively. 

R. Dallas. 

J. A. Park. 

J. BuBaouuu. 

J. Richardson. 

(a) Co. Liu aaj. b. Win ^ (b) is Rep. 73. 
gate*s Maxims, 618. (c) Ibit. Wingate, 619. 
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CASE S 

ARGUED AHD DETERMINED ^822. 

IN THB 

Court of COMMON PLEAS, 

ANI> 

OTHER COURTS, 

IN . 

Michaelmas Term, 

In the Third Year of the Reign of Georoe IV. 


Palmer and Others v . Blackburn, (a) 


Nov. 8 . 


y^SSUMPSIT on an open policy of insurance on The general 

freight. At the trial before Dallas C. J. London principle of 

sittings after Trinity term last, it appeared that the ship 

Juliana, bound from the East Indies to Londjmn was sured shall, in 

totally lost iust before the termination of her voyace. ^ 

^ ^ ^ 4^0 recover no 

The freight payable to the Plaintiffs in the event of the more than an 
safe arrival of the ship would have been S068/.; but out indemnity, 
of this the Plaintiffs must must have paid 699/. 9f, for tmUed'by'*”' 

seamen’s wages, pilotage, light dues, tonnage duty, and mercantile 

usage clearly 

established to the contrary: and usage, that the loss in an open policy on freight 
shall be adjusted on the gross, and not on the net amount of the freight, is a legal 
usage. JMtaf C. J. dubitmte* 

{a) Ricbardion J. was ab- term, b^g prevented from at> 
sent during the whole of this tending by ill health. 


dock 
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IB22. dock dues; from which payment they were altog^her 
exempted by the bss of the vessel. * 

«. The Defendant contended that the Plaintiffs were 

Blackbiirk. entitled to recover from the insurers, not the amount of 
the gross freight, but only the amount of the net freight, 
after deducting the charges which the Plaintiftk must 
necessarily have incurred had the ship arrived in safety; 
and he paid into <x}urt eufHcient to cover his proportion 
of the amount of the net freight. 

The Piaintifis persisted in demanding the amount of 
the grc^ freight, and called merchants of 30 and 40 
years* experience at Zi^d*s, who concurred in stating, 
Chat though open policies on freight were extremely 
rare, tlfe uniform custom in settling losses upon them, 
had been to pay the assured on the amount of the gross 
freight. 

To the admission of this evidence the Defendant ob¬ 
jected, on the ground that it proposed to establish the 
existence of a custom contrary to law, a pcdicy of in¬ 
surance being a contract, the object of whicli was to 
secure to the assured a bare indemnity; whereas a usage 
such as the present would secure to him a profit on, 
and operate as inducement to the loss of ship. 

The learned Judge having admitted the evidence, 
subject to future discussion on the point, the Defendant 
called witnesses nearly equal in number and experience, 
who stated that they were not aware of the existence of 
the usage stated by the Plaintiffs’ witnesses. 

The jury having found for the Plaintiffs the whole 
demand, 

Bosantpiet Seijt. noif moved for a rule to shew cause 
why the verdict for the Plaintiffii should not be set aside, 
and a nonsuit, or a verdict for the Defendant, be entered 
instead, on thegpround that the evidence admitted for 
the PhuQtiffs ought tojiave been excluded, and that, at 

3 all 
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all events, the usage established thereby was contrary 1822. 

to law, and to the tery nature of an insurance. Instead 

of an indemnity, ijiie owner would, if the usage were v. 

sustained, derive a very great advantage from the loss Bi-ackbubn. 

of his ship; in the present instance, in the proportion 

of near 700 to ^3068, in many instances considerably 

more: indeed it would be his interest that the ship 

should be lost as soon aa possible after quitting her port 

of departure, as he would then secure his freight, and 

be saved the whole expence of paying and provisioning 

the crew for the voyage, and ■ of defraying the heavy 

port charges, to which he would otherwise be liable. 

Then, in all adjustments of general average to which 
ship, cargo, and freight contributed, the charge on 
freight was always calculated on the net, and not on 
the gross freight {a), and if the owner was called on to 
pay in that proportion, why should he be paid in b 
greater ? 

Dallas C. J. The evidence in support of the usage 
was as strong as possible; the evidence on the part of 
the Defendant only of a negative character, and I put 
it to the jury to consider wh^her the usage was so no¬ 
torious as to imply a knowledge of it in the parties to 
the action, and so to form a part of their contract. But 
the Defendant's counsel contends that, admitting the 
existence of the usage, it is contrary to law — contrary 
to the very principle of a policy of insurance, as being 
no more than a contract for indemnity ~ opening a 
wide gate to fraud, and thence, that in law, it cannot be 
supported. Without giving any opinion on the subject^ 

I think the point of considerable importance, and 
worthy of further consideration. 

(a) Pari on Insur. *09. 7th ed. Marshall on Insur* 467* 

Park 
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1822. Park J, I think a rule ought not to be granted in 
'j' ’ ' this case. The chief objection made on the part of the 

Defendant is, that the evidence ought not to have been 
Blackbubk. admitted. I think it was properly admitted on both 
sides, and, if it was admissible, there can be no ground 
for a new trial; the jury would have, jlrawn a very 
wrong conclusion if they bad found there was no such 
usage. Th^ have found that open policies on freight 
have always been settled in this manner, and my experi¬ 
ence entirely coincides with that finding. 


Bukrough J. In questions on policies of insurance, 
the course has always been to ascertain the custom of 
merebafits; there is a sftrong instance of this in 1 Burr, 
Mep. (o), where it being found to be an universal and 
well known usage for China ships to unrig and place 
their tackle in a warehouse on Bank Saul in Canton 
Rivet'i the insurers on a ship were held liable for a loss 
happening to her tackle by fire on this Bank Saul. 
Now, the usage in the present instance, is as well known 
to all the brokers as that was relating to Bank Saul^ 
and, in these cases, the usage of trade has always been 
the ground of decision. 

Rule refused. 


{a) Pelly v. Rojal Exchange^ I Burr, 341. 
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Huogett V, Parkin. 


Natu 14 . 


J/'AUGHAN^ ^ijt. ha4 obtained a rule nisi to quasli 
the writ of capias ad respondendum, and to set 
aside all further proceedings in this case for an irr^u- 
l^rity in the indorsement; but, upon HuUock Serjt. 
shewing cause, it turned out that the irr^ularity was 
not in the writ bttt in the copy served, and he cited 
Grojan v. Lee (a), to shew that in such case the rule must 
be discharged because it asks too much; the Plaintiff 
was obliged to appear to su]^[K>rt his writ, \t^en, if 
the service of it had alone been impeached, he might 
have admitted the irr^ularity without incurring the 
expenoe of resistance. 


If a party in¬ 
curs the ex¬ 
pense of re¬ 
sisting a rule 
to quash a 
writ for irre¬ 
gularity, and 
it Sums out 
that the irre¬ 
gularity is not 
in the writ, 
but only in the 
service, the 
Court will 
discharge the 
rule with 
costs 


Vaughan, in support of his rule, said the Defendant 
had no means of knowing the form of the writ except 
by the copy. 

Sed per Curiam ,• the writ is good; the service alone 
is bad; the Court cannot set aside a good writ; but you, 
by calling on them to do so, render it necessary for the 
party to appear in support of his writ. 

The rule must'therefore be 

Discharged, with costs. 


{a) s Taunt, (t$i. 


VoL. 1. 


F 
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1822. 


Nov. 14 . 


PttiDDEE V. Cooper. 


Process may 
be served at 
any hour. 


J/^AUGHAN Serjt. sliewed cause agwwst a rule ob¬ 
tained by Hullock Serjt., to set aside the service of 
a capias ad respondendunit and all subsequent proceed¬ 
ings on the ground of irregularity, because the service 
did not lake place till after ten at night. Vaughan 
argued that there was a distinction between service of 
notices and service of process; that unless tlie latter 
could be served at any hour, there might be no means 
of catching the Defendant. 

The Court being also clearly of this opinion, the rule 


was 


Discharged, with costs. 


Nsv. 14 * 


Trickey V, Yeandali.. 


The Court 
will not de¬ 
cide on the 
necessity of 
pleas, or refer 
them to the 
proihonotary 
in a question 
which, on the 
face of them, 
appears to be 
one of doubt 
and nicety. 


.an action of trespass, the Defendant pleaded in 
justification a right of way which was variously 
described in several pleas, and a new way having been 
substituted by the Plaintiff for one formerly used by 
the Defendant, there were, for every distinct mode of 
stating the right, two pleas exactly alike, except that 
one applied to the old, and the other to the new way. 
The fourth and fifth pleas having described the right 
to be for the Defendant to go “ by himself, and his 
servants, mid with horses;” and the sixth and seventh 
pleas, for the Defendant to go by himseifi and his 
servants, with horses,” 
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Pell Serjt. obtained a rule, calling on the Defendant 
to shew cause why it should not be referred to the pro- 
thonotary, to consider the several pleas in the rule 
specilied, and to determine whethei* the sixth and seventh 
pleas should not be struck out as irrelevant and un¬ 
necessary. 



Yeandall. 


Lens Serjt., who shewed cause against the rule, now 
endeavoured to distinguish the pleas, and urged, that 
at all events the Court would not decide on the neces¬ 
sity of pleas, or refer them to the prothonotary in 
a question, which, on the face of them, appeared to be 
a question of doubt and nicety. 

The Court concurring in this position, the Aile was 

Discharged, but without costs. 


Montellano v. Garcias. 


Nov> ij. 


long since as 1817 the Defendant had obtained 
time to plead, on an agreement to take short notice 
of trial. The cause having in the meanwhile been un¬ 
avoidably delayed, notice of trial w'as at length given 
in Januarjj last, and the Plaintiff was in a condition to 
have signed judgment in Easter term last: having 
omitted to do this, in the hope of bringing the Defend¬ 
ant to some terms, the Defendant now obtained a rule 
nisi to stay proceedings till security should have been 
given for costs, the Plaintiff being a foreigner and 
living out of the jurisdiction of the court. 


A Defi'ndant 
cannot cail lor 
security for 
costs after un- 
tlertaklng to 
accept sliort 
notice of tiij*!. 


Taddy Serjt., who shewed cause, cited Muller v, 
Gernon [a), and Steel v. Lacy ih\ to shew that the Dc~ 

(^) Ibid, in note. 

F 2 


{a) ^ Taunt. %•}%. 


fend ant 
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1822. 


Montellano 


•V, 

Garcias. 


fendant was not entitled to any such rule after having 
undertaken to accept short notice of trial; to which the 
Court agreeing, the rule was 

Discharged. 


Nov. 15. Christie v. Walker and Four Others. 


Where the af- affidavit to hold to bail named all the five De- 

to bail namkl fendants; a bailable capias was issued against 
five defend- Walkn, hi which the other four Defendants were not 

bailabirpro^*^*^ named, (either in the body of the w^it or in the ac ctiam 
cess was issued clause,) and serviceable process was issued against the 
against one, Defendants, The bailpiece named only 

process against IValker, of the five Defendants; the declaration was 

the other four, against all five. 

Avho were not 


named in the 
bailable pro¬ 
cess ; tbe bail- 
piece named 
only tlie 
single defend¬ 
ant against 
W'bom the 
bailable pro¬ 
cess had issued, 
and the declar¬ 
ation was 
against all 
five defend¬ 
ants, 

The Court 
refused to en¬ 
ter an exorif- 
retur on the 
bailpiece, 
which was 
moved for on 
the ground of 
a variance be¬ 
tween the 
jirocess and 
declaration. 


Huilock Serjt. moved for a rule to shew cause why an 
exoneretur should not be entered on the bailpiece, on 
the ground, that there was a variance between the writ 
and bailpiece, and the declaration ; and he cited Dela-^ 
cour v. Head (a), where this relief was granted, on ac¬ 
count of a variance between the affidavit to hold to bail 
and declaration; Kerr v. Sheriff {b), where it was granted 
for a variance between the writ and the declaration; 
and Spalding v. Mure (c); where the action was against 
three, as surviving partners, and the declaration against 
them in their own right. He also cited Teiherington v. 
Golding, (d) 

But the Court, upon consideration, thought the pre¬ 
sent case distinguishable from all those wdiich had been 

(a) zH.BLzjS. (c) 6 T, R, ^ 6 $. 

(A) 2B. effP.358. {d)7T.R.io. 

cited; 
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cit«i; that here, the Plaintiff was obliged to sue out 
two writs, under the rule by which he is precluded 
from joining more than four Defendants in one, 
and ought not to suffer for observing the rules of the 
Court; that it was not necessary he should arrest and 
hold to bail all the Defendants, or more of them than 
he thought fit; that having arrested only one, it was 
necessary the bailpiece should agree with the writ on 
which that one was arrested ; that the affidavit of debt 
agreed with the declaration, so that there was no reason 
to suppose the bail were ignorant of the precise nature 
of the cause in which they were engaged. 

Upon these grounds the rule was refused, and Hulloc/c 

* Took fiothing. 


Adams v, Staton, 

Defendant had obtained a rule to stay proceed¬ 
ings, on payment of debt and costs. 'I'hc proilio- 
notary, under all the circumstances of the case, refused 
to allow the Plaintiff any costs ; whereupon 

Vaughan Serjt. obtained a rule calling on the De¬ 
fendant to shew cause why the prothonotary should not 
review his taxation, contending, that whatever the cir¬ 
cumstances of the case might be, or whatever the Plain¬ 
tiff’s demerits, he was entitled to some costs, however 
small, by the very terms of the Defendant’s rule. 

The prothonotary then stated the circumstances of the 
case, as follows. The action was on a bill of exchange, 
part of which the Defendant paid, and was allowed till 
a certain time the next day to pay the residue; he said, 
till one o’clock, and the PJaintift‘’s attorney admitted 
he was allowed till eleven: at half after eleven on that 

E 3 davi 


1822. 

Chhjstib 

V. 

Walkek. 


.Veil. ijf. 

Where ilie 
jirothoriotjry 
refused lo al¬ 
low c (}yts on 
account of 
gross miscoH- 
ducr on the 
part of the 
Plaintiff’s at¬ 
torney, the 
Court refused 
a rule for the 
prothonotary 
to review his 
taxation, 
though De¬ 
fendant had 
stayed pro¬ 
ceedings tinder 
a rule for stay¬ 
ing them on 
payment of 
debt aud costs* 
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1822 . 

Adams 

V. 

Statox. 


A^ov. 15. 

Tlie Plaintiff 
in a special 
jurytithecause, 
being under a 
peremptory 
undertaking 
to try at the 
next assizes, 
the absence of 
eleven special 
iurvmen was 
held a suffici¬ 
ent reason for 
lii^ declining 
to proceed, 
(though a tales 
had been 
prayed, and 
some of the 
talesmen 
sworn,) and 
the Court, on 
a fresh pe¬ 
remptory un¬ 
dertaking to 
try at the next 
assizes, dis¬ 
charged a rule 
fthi for judg¬ 
ment as in 
rase ol a non- 
luit. * 


day, the Defendant called, with the residue of the money, 
on the Plaintiff’s attorney, who was at home, but refused 
to see him, desiring him to call the next day. By the 
next day, three writs had been issued on the bill. 

The Court instantly discharged the rule, and inti¬ 
mated that such conduct might in future be visited in a 

^ • • 

different wav* 

Rule discharged. 


Master v, Milner. 

JN term last a*nile for judgment, as in case of 

nonsuit, had been granted in this cause, (an action by 
a clergyman for the tithes of potatoes and turnips) which 
rule was discharged, on a peremptory undertaking. When 
the cause (for which a special jury had been appointed) 
came on to be tried at the last Chester' assizes, only one 
of the special jury attended, and the Plaintiff, for that 
reason, declined proceeding, though not till a tales had 
been prayed, and some of the talesmen actually sworn. 

Hulloch Serjt., on a former day iii this term, obtained 
a rule, calling on the Plaintiff to shew cause, why the 
like judgment should not be granted, as in case of a 
nonsuit. 

But the Court, on hearing Taddy Serjt., against the 
rule, thought, that in such a cause, the absence of special 
jurors was a sufficient reason for the Plaintiff’s declining 
to proceed; and on bis giving a peremptory undertak¬ 
ing, the rule was 

Discliaigcd, 
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1822. 


Burr v. Freetht. 


Nov. 16. 


SHERIIj)]^’S officer on the part of the Plaintiff Where a 

had taken the Defendant’s goods in execution; the with- 

° drew his ex- 

Plaintiff, at the request of the Defendant, (and on re- ecution under 

ceiving from him a Mrritten consent or Warrant for the ^ consent from 
„ , . . , , , 111 1 . the Defendant 

officer to levy again if the debt should not be paid 

within a given time,) ordered the officer to withdraw. shQuld be a ' 

The Defendant’s goods having been seized under a sub- 

sequent execution at the suit of another Plaintiff, the not paid with- 

Plaintiff officer placed lus warrant in thh hands ^ 

of the second Plaintiff’s officer for the purpose of a Defendant’s 

fresh levy. But the Defendant having become a bank- goods having 


the second Plaintiff’s officer left the residue of 


been seized 


nipt, aUV^WlAVJ. J. ACLALAWAA *5 AV IA A VA. 

the goods, after the second execution alone had been ecution at the 
satisfied, in the possession of the Defendant’s assignees, 
who contended that the first execution had been aban- first Plaintiff 
doned, as against the second, and the claim of the placed his 
assignees. The effects were sufficient to satisfy both 
executions, and the Plaintiff, Burry insisting that his second Plain- 

. • iT*> a? 

execution had never in effect been abandoned, and that the^De- 
at all events he was entitled before the assignees, ruled fendant having 
the sheriff to return the writ, on the ground that he l>ccome a ^ ^ 
was bound to satisfy both executions before considering 

the claim of the assignees, si‘>n of his as¬ 

signees all the 
. effects remain- 

Vaughan Serjt., on the part of the sheriff, obtained a ing, after sa- 

rule, calling on Burr to shew cause why this rule for a u>»fyinf: the 
^ ,-1 3 second Plam- 

return should not be discharged. tiff’s execu¬ 

tion, tiS the 

exclusion of the first Plaintilh 
The Court, though the effects were sufficient to satisfy both executions, would not 
compel the sheriff to return the first Plaintiff’s writ till he should have been indem¬ 
nified, and the prothonotary should have decided which of the parties should in¬ 
demnify him. 

I F I 'i'hc 
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Buaii 

V. 

FllEETHY. 


Nqv. 18 . 


Recovery per¬ 
mitted to pass* 
notwithstand¬ 
ing an alter¬ 
ation In the 
caption of the 
warrants of 
attorney, the 
aifidavit of the 
due acknow¬ 
ledgement 
thereof, and 
the notarial 
certificate. 


The Court, after hearing Onslcnsa Serjt. against 
Vaughan's rule, thought the sheriff, being excused by 
Burr’s own act, ought not to incur the expence of con¬ 
testing the question between the assignees and Burr: they 
therefore enlarged the rule for a return, till the parties 
should have gone before theprotbonotaryj and he should 
have directed a proper indemnity for the sheriff. 


Smale Demandant, Bremridge Tenant, 

Adams Vouchee. 

. * 

the motion of Lens Serjt., die Court permitted 
a recovery to pass, notwithstanding some alterations 
which had been made on the face of the caption of the 
warrants of attorney, the affidavit of the due acknow¬ 
ledgment thereof^ and the notarial certificate : these in¬ 
struments had been sent out from this country to JOe- 
•merara, and all through them, that colony having by 
mistake been styled the Island of Bemerara, some person 
there, had in every instance where the word Island 
occurred, drawn a pen through that word, and had 
written over it the word Colony, but by whom, or at 
what precise time this had been done did not appear. 
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18 ^ 22 . 


pRicte Demandant, Watkins Defoi“ciant. Nov, 19. 

JI^ENS Serjt.*, •upon an affidavit that the Deponent The Court rc- 
was informed, and believed the Deforciant in this 
fine to be childish and imbecile in mind^eing between granting of 
DO and 100 years of age, moved that me granting of the>2/ of a 
the might be suspended till the Deforciant should ^davf°that* 
have been examined. But the Court thought that, even the* dehjrciant 
if it could be taken upon this affidavit that the Dc- 
forciant was imbecile at the pr|sent time, there^was no years old, 
allegation that she was so when the proceeding com- imbecile 
mcnced, and that it might be of dangerous consequence 
to grant the application. LenSf therefore. 

Took nothing. 


SUMMERSETT V. AdAMSON. 


Nov, 19. 


'J'HE Defendant, an auctioneer, had sold goods in 
1817, under a commission of bankruptcy against 
the plaintiff, for the value of which goods, the commis¬ 
sion having afterwards been superseded, the Plaintiff 
sued in trover. 

At the trial before Dallas C. J. London sittings after 
Trinity term last, one of the witnesses, on cross-exami¬ 
nation, stated he had heard the Plaintift' say, that 


In in action of 
trover for 
goods, one of 
the Plaintiff’s 
witnesses 
stated, on 
cross examin¬ 
ation, that he 
had heard the 
Plaintiff say 
he had been 
discharged 
under the 


Lords’ act subsequently to the sale of the goods : a verdict having been found for 
the Plaintiff, the Court discharged a rule nisi to set it aside, which had been moved 
for on the ground that the Plaintiff’s declaration shewed he had no title to sue. 


he 
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1822. 


SUMMERSETT 

V. ' 

Adamson. 


he had been discharged under the Lords’ act(rz) in 
January 1820, which was after the sale of the goods. 

Upon this, the Defendant’s counsel objected that the 
property in the goods in question was in the Plain- 
tifTs assignee under the Lords’ act, and that the Plain¬ 
tiff must be nonsuited for want of title. The point was 
reserved, and the jury found a verdict for the Plaintiff. 


Taddy Serjt., on a former day obtained, on the 
ground of the objection made at the trial, a rule to 
shew cause why the verdict for the Plaintiff should not 
be set aside and a nonsuit be entered. 


Lenl Serjt., who she's?ed cause against the rule, argued 
that a loose admission of the Plaintiff’s upon a matter 
involving knowledge of law as well as statement of fact, 
ought not t<vbe taken as conclusive against him ; that 
the Defendant, who raised the objection, ought to have 
sustained it, not by the mere report of a conversation, 
but by the best evidence which the nature of the case 
supplied, by the appropriate evidence of the written 
assignment: if that existed, the conversation was not 
evidence; if it did not exist, there had been no assign¬ 
ment ; besides, tlie Piaintifl' might have been discharged, 
and the assignment might never ha\e been made, or 
it might have been irregular and void, so that the con¬ 
versation reported did not sustain the inference which 
the Defendant wished to draw from it. 


Taddyi in support of his rule, contended that it was 
not incumbent on the Defendant to prove any thing, 
but that the Plaintiff must make out a good title in 
omnibus, or he could not sustain his case; that the 
Plaintiff’s own admission, touching his discharge, was 


(rt) 3a Cfo. ». r. xR. 


evidence 
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evidence of the most conclusive nature; that if his dis¬ 
charge had taken place without an assignment, he would 
have been guilty of an offence punishable by trans¬ 
portation under the Lords^ act, and the Court would 
not presume a crime to have been committed. As to 
any possible irregularity in the assignment, that in¬ 
strument was part of the proceedings of the Court in 
the case of an insolvent, and with respect to the pro¬ 
ceedings of a court, the known rule was omnia j}resumun~ 
tur rite acta. 


1822 . 

Summer,SETT 


V. 

Adamson. 


l>ALi.AS C- J, The only evidence of a discharge 
under the insolvent debtor’s act, was a supposed ad¬ 
mission by the party himself, for if he had been really 
discharged, the fact would have appeared on the pro¬ 
ceedings of the Insolvent Debtors* Court, and the party 
who raised the objection might have established it by 
that evidence. But it has been urged, that by his own 
admission, the Plaintiff is devested of all right to sue: 
that may be the case where the admission is of a fact 
w'ithin the party’s own knowledge, but not where, as in 
the present instance, the matter admitted is mixCtl up of 
law and fact. The property of which an insolvent is 
devested, certainly becomes vested in his assignees if 
the provisions of the statute have been complied with ; 
if not, it remains in the insolvent. The statute says [a), 
that the “ prisoner shall deliver in upon oath, a full, 
true, and just account, disclosure and discovery in 
writing, of the whole of his real and personal estate, &c.; 
and on the delivering in of such account, the estate and 
eftects of such prisoner, shall be assigned and conveyed 
by such prisoner by a short indorsement on the back 
of such account.” The right of the assignees depends 
on an assignment being legally made to them, and on 


iu 


(rt) 3a GVc. S'* f • aS. s. 17. 
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1822. being followed up by possession; here there has been 

' y — no intervention on the part of the assignees, and wc 

C VI 1!*F{ 

^ cannot suppose the whole transaction to have been 
Adamson, regular, merely because the party has said that he was 
discharged. If the property was really vested in the 
assignees, the Defendant might have proved, and ought 
to have proved that fact. 

Paiik J. Loose expressions like this ought not to 
be taken as conclusive, that all has been rightly done 
under the various provisions of an act of parliament: 
the party who elicited the supposed admission on cross- 
examination, ought to have sustained it by the pro- 
ductiiHt of the approprhi.te evidence. 

Burrough J. Wc are desired to say, that this ex¬ 
pression included all that was necessary to devest the 
insolvent of his property. I think it does not: he might 
have been discharged; but it docs not follow as a matter 
of course, that any thing was done to devest him of pro¬ 
perty. The rule must be discharged. 

Rule discharged. 
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1S22. 


St. John Champneys, 


No 7 K 19 . 


BY the 53 Qk S, c. 141, 5 . 6. it is enacted, that % 53 9- 3’ 
within thirty days after the execution of every deed, enacte^rihat 
bond, instrument, or other assurance, whereby any an- within thirty 
nuity or rent charge shall, from and after the passing 
or the said act, be granted for one or more lite or lives, every deed, 
or for any term of years, or greater estate determinable &c.‘whereby 

• 1 x* j .. annuity or 

on one or more life or lives, a memorial 01 the date 01 charge 

every such deed, &c. of the narara of all the partip, and shall, from 

of all the witnesses thereto, and of the person or persons after the 

passing of the 

for whose life or lives such annuity or rent charge said act, be 

shall be granted, and of the person or persons by granted for 

whom the same is to be beneficially received, shall for TnyTerm 

be enrolled in die High Court of Chancery, in the form of years, or 

or to the effect therein exemplified, with such alter- g'^^^ter estate 

*■ , determinable 

ations therein, as the nature and circumstances of any on life or lives, 

particular case may reasonably require. And in a a memorial of 

schedule the following directions are given, as to the gyery^guJ, 

mode of describing the witnesses in the memorial: At deed, &c. of 

the head of one of several columns which are to con- names of 

all the parties 

tain the substance of the deed, stand the words ** names and all the 

of witnesses,*’ and underneath, as applicable to indentures witnesses 

thereto, and of 

the person or persons for whose life or lives such annuity or rent charge shall be 
gnfanted, and of the person or persons by whom the same is to be beneficially 
received, shall be enrolled in Chancery, in the iprm or to the eiiiiKit therein exem¬ 
plified, with such alterations as the nature and circumstances of any particular case 
may reasonably require; and in a schedule, the following directions are given as 
to the mode of describing the witnesses in the memorial: at the head of one of 
several columns, which are to contain the substance of the deeds, stand the words 
** names of witnessesand underneath, as applicable to indentures of lease and 

release, the letters and words ** £. F, of — - , G. Hm of-and as 

applicable to a bond and warrant of attorney to confess judgment, the letters « F. 
F,, G. HJ* Where the witnesses to the deeds were attorneys* clerks, Held, that 
they were sufficiently described in the memorial as clerks to if. H. (their employer,) 
of B. (the employer’s residence.) 

of 



7S 


CASES IN MICHAELMAS TERM 


1822. of lease and release, the letters and words “ JE. F.of- -- 

'' ~ '' G. H. of -. and as applicable to a bond and war- 

rant of attorney to confess judgment, the letters J7., 

CllAMPNEYS. 

In Hilary term, 1822, the Court of King’s Bench 
putting a construction on this part of «thc statute, de¬ 
cided, in a case where the witness was an attorney’s 
clerk, that the witness’s place of abode ought to be 
stated; and that it was not a sufficient statement of his 
abode to describe him as clerk to an attorney, and then 
to state the attorney’s abode, {a) 

In July 1822, an act of parliament was passed, which, 
[after reciting the enactment of 53 G. 3. c. 141., and that 
in consequence of such*indistinct enactment, it might be 
doubtful whether it was the intention of the legislature to 
require any, or if any, what description should be added 
to the names of the witnesses in the memorial of any 
annuity deed,] — declared, “ that by the said act of the 
53 G. 3. c. 141,, no further or other description of the 
subscribing witness or witnesses to any deed, &c. w'here- 
by any annuity or rent charge is or may be granted, 
is required in the memorial thereof, besides the names 
of all such witnesses, and so the said act shall be con¬ 
strued, deemed, and takenwith a proviso, “ that this 
act shall not affect or prejudice any suit or proceeding at 
law or in equity, commenced on or before the 31st day of 
May, 1822, and now depending, upon the ground of an 
alleged defect in the memorial thereof, in not describing 
the witnesses thereto, otherwise than by his, her, or 
their name or names, for avoiding any such deed, &c.” 

In 1818, the Defendant, Sir Thomas Suymmer Champ- 
neys and his wife had granted an annuity to the Plain¬ 
tiff General SL John, secured by a warrant of attorney 
to enter up judgment, and in the memorial of this an¬ 
nuity, the witnesses to the instruments were described 


(«} V. Lincoln, 5 5 . SS* . 4 . 4 44 . Smith v. Pritchard, id. 7 i 7. 
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as follows: “ T/iomas James DenJcm, James Felton Cooke, 1822. 

clerks to Mr. Edward Howard, of Corke^streeL Bur- \ '' 

Sr. John 

lington Gardens, in the county of Middlesex^' , 

In Easter term las’t, Lawes Serjt., on behalf of the Cuampheys*. 
Defendant, obtained a rule, calling on the PlaintilF to 
shew cause why,%ll the several proceedings upon the 
judgment signed in this cause should not be stayed, 
and why the annuity granted by the Defendant and his 
w'ife to the Plaintiff should not be set aside; and w’hy 
the deeds whereby the said annuity was secured, should 
not be delivered up to be cancelled, and the said judg¬ 
ment vacated, a part of the consideration money having 
been retained, and the memorial being defective in not 
stating the names of all the pei^ons by whom tMb said 
annuity was to be beneficially received, and in not stating 
the place of abode of the witnesses to the said several 
deeds. 

The last mentioned act of parliament (8 G. 4. c, 92.) 
being actually in progress in the legislature when this 
rule w'as obtained, the discussion on the rule was 
postponed till the present term ; when, it having been 
admitted that no part of the consideration money had 
been retained by General St. John, and that there was 
no omission of names of persons by whom the annuity 
had been beneficially received, 

Vaughan and Taddy Serjts., who shewed cause against 
the rule, argued to the following cfiect. First, the 
present case is not within the proviso of 3 G. 4. c. 92. 
s. 4., which excepts from the operation of 4jiat act ail 
proceedings commenced before 31st of iWhy, 1822, and 
at the time of passing the act, depending, “ upon the 
ground of an alleged defect in the memorial of the deeds, 
in not describing the witnesses thereto, otherwise than by 
his, her, or their name or names,” The defect objected 
to in the present cause, is not an omission to describe the 

witnesses. 
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1 $22. witnesses, farther or otherwise than by name, but the 
^ having added to the names a description different ftom 
that, which (according to decirions in the Court of King’s 
Champnbvs. Bench) is required by 53 G, 3. c. 141 . If the present case 
is not within the proviso in s. 4. of 3 G. 4. c. then by 
the express enactment of that statute, t^ere is an end of 
the objection touching the descrqirion of these witnesses. 

Admitting, however, for rite purpose of ai*gument, 
that the present case is excepted from the operation of 
3 G. 4. c, 92. then the witness*^ must be described ac> 
cording to the provisions of 53 G. 3. c. 141. Now that 
act does not any where require, that the witnesses’ place 
of abode shall be described in the memorial, but only their 
nainei^; as the object tof the memorial is to set out the 
substance of the deed. The schedule of the act, indeed, 
which directs in what manner the material parts of an 
annuity deed shall be set out, contains several columns, 
at the head of one of which are the words “ names of wit¬ 
nesses,” and underneath, as applicable to indentures of 

lease and release, the letters and words “ JS. F. of- 

and “ G.ff. of——*” from whence it might be infer¬ 
red, that some description was required to be given to the 
witness; though there is no reason for saying that such 
description was meant to be of his place of abode, 
rather than of his place of occupation: however, it should 
seem, that the word “ of” may have crept in through 
inadvertence^ or without any particular meaning; since 
further on, as applicable to a bond and warrant of 
attorney to confess judgment, the letters E, F, and G. H. 
are inserted without the addition of the word “ of.” 
But admitting, that by virtue of the word “ of” in the 
schedule, some descriptiem is required of the witnesses 
to the deed of lease and release, why must that descrip¬ 
tion in all cases be of the abode of the witness; why 
may it not vaiy according to circumstances, as the 
blank left after the word ♦* of,” and the very words of 
1 6 the 
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the etiRctiiig mu^l lead ii« ‘■ta infer was the in*.< #li$. 

tendon of diR fiegts^n^? lEliRiobject of the act was 

by a en- 

qiii^ ad^hity^ ; wheaie^r circtin>- CHAMiw*y». 

stances should cad ,£>r Rnqniry If so» an attorneys 

clerk is mudi inoret be heard of a||lhe hoifse of 

hts ein{doyer, 

to hold to baih an4 «t (^fer ina iqttd^ngfproc^ 

principal’jS residehcfi wi^^e oc« 

cupied during the dayt ai^vR^ lhes^ yiaee of ihpde at 
night; andJLord lids the;biRter 

description in cases, where..mntlk 
Hadcpe V. Tkm'ne* {«) ; It i» trueji ijNe of lOng's 
Bench have come to a difi^ent deol^^ 

Uficolfit mix Si^Uh y» Friit^S f hid <h3r the^ T^ 

before given, thf^.vdetni^o^ seem snsteineble 

either nnder the. Ie^c m the intention of 33 3. 

C » 141 * , 1 . ",',4 ' , . \ ... ii ’ 


iMwes and Seijts., in snpport of the rule^ con,* 
tended that this case was vdthin ;^e proviso of B G* 4. 
c. 92., and that to give that proviso the narrow and critical 
construction attempted on the other side, would deprive 
it of all useful eifect. Further, they argued tlnU; the 
3 G. 4, c, 92. was only prospectively declaratory j; for, if 
it were otherwise, and should be held in eSe(^;,4o re¬ 
verse the decisions in the King’s Bench, the provko 
would be a mere.mockery as to the present 
that thei'^ore^ as to this ci^, the 53 must 

be construed as if the S G. 4. c. 92. ^^4 
so construing that and the 1? 0.3^ 

c. 26., they conten^d that npthhig* wotdd sat4^ die 
intention of those acts, and the ;hliinik .l4^ i^^ .the 

(a) S*loi, 

G 


VOL. I. 


I 


word 
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at 


1822. 
St. John 


V. 

'CHAMPKEYS. 


Word ** of-—” in 53 G. S. c, 141., but a description 

of the wHneBs*s place cC abode, that being the only place 
in which enquiry for the witness could be made with 
prob^ility of success, inasmuch as the grantor’s at¬ 
torney mi^t be implicated in transactions which would 
have the e!6^t of setUng the anmiity^aside, and might 
refuse to ,^ve the address of a clerk who might be no 
longer in his service. They concluded by relying on 
Darwin Lincoln «id Smith v. Pntchard, 


Dallas C. J. It is admitted that this case is free 
from any ob^tion on the ground of retainer of |mrt of 
the consideration paid for the annuity, or of privity on 
ibe part of Generaf SH* JoJm^ to the conduct or miscon¬ 
duct of Gibhs and Hmard t this is a fair and honour¬ 
able case; asserted to be so on one side; not denied on 
the other: and though the motion was made on the 
ground of a retainer of part of the consideration, that 
ground has been abandoned, and the only objection now 
remaining, is, that the witnesses have been described by 
their place of occupation and not by their place of 
abode; it is not prd:ended that any tnctmvonience was 
occasioned by this mode of descriptimi, or that the 
witnesses could not be found*, the question resolves 
itself into an objection of form, against the merits of the 
case: bem^ever, it is not the less entitled to be considered 
in a court of justice, because we must decide according 
to the law, whatever that law may be. 

'Die question, (which aris^ on di0hrent acts of par¬ 
liament,) is, whether the place of bis occupation be a 
proper description for the witness to an annut^ deed, 
or the place cf hb abodie. With a view to this question, 
it will be necessary for me to advert to the dijSerent 
atUtutes concerning this subject, which ore, the 17 G. 3. 
c* 53 G. 3. c, HI., and 3 G, 4. c. 92. 


And 
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And firsts widi respect to 3 G, i., is it, or is it fiot 
declarfttory, aiKl if so, is it retrospectively or prospec- 
lively so? If it is retrospective, there is an end of the 
cjiteiRioD, (unless the present case be excepted by the 
proviso,) because the names only of the witnesses are 
required to be stated in the memorial, and not even tlie 
addition of tbeir place of occupation. Is this case, or is 
it not, excepted by the proviso ? 

On these questiox» there may l>e difficulty, which I 
shall not now proceed to examine, though I think that 
the present case was intended to be excepted by the 
proviso in the last act; for, if it was intended that the 
act shoidd be rttrospective in every possible case, there 
w'ould have b^n no use in the mviti^ clause: • 

However, admitting this to be a case excepted, we 
must enquire how the law stood previously to the 
passing of the Ute act. In passing the 17 G* 3. c. 26., 
the legislature considered the granting of annuities as then 
practised, a pernicious habit; but under that impression, 
what did it require the memorial to contain ? not the 
place of abode, not the place of occupation, but merely 
the nam^ of the witnesses. Then came S3 G* 3. a. 141., 
and in the iuterya! Uiose crowds of cases, with r^pect 
to which it was said, that doubts had been occasioned 
whether the act had not produced more harm than 
good. In the enacting clause of 53 G. 3. c, 141., the 
description of the witness is not required to be stated, 
but it is required by the schedule, which for this pur¬ 
pose must be considered as forming part of the enacting 
clause. But what does the scbeilule say ? At the head 
of one of several columns which are to emtain the sub- 
substance of die deecUi, are the words names of wit¬ 
ness^,” and underneath, as applicable to indentures of 
lease and release, the letters and words iP. of—.—** 

G. H. of —-” . Kot, of such a place or 

of such an occupation; but it leaves the description to 
be varied as the nature of the case may require, 

a 2 


St* Jtxisj 


*p. 

CifAMPwm’Si. 


Nt)w 
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Ch A MONEYS, 


Now the net must be construed reasonably; that is, 
so as to suppress wrong, or advance the remedy against 
it: 

With this view, let us proceed by steps, and enquire 
into the nature of attestations in general, foi*' the object of 
them must be the same in all cases. Attached to a deed 
they can mean nothing, if it be not that the witness 
should be forthcommg on any proper occasion, to au¬ 
thenticate the instrument be has attested; but, whether 
they be attached to a deed or will, the law docs not re¬ 
quire the witness’s place of occupation or abode. I agree', 
that cases like the present stand on a different ground ; 
that there may be one kind of description required 
in affidavits to hold to ImH, another in notices of justifi¬ 
cation of bail, and in services of process, another; that 
the nature of the attestation must in each case depcntl 
upon the nature of the instrument: but, in deciding on 
the description proper to be employed on such occasions, 
what view have the courts taken of the subject? In 
Haskypev, Thorn {a)^ where the deponent, in an affi¬ 
davit to hold to bail, was described by his place of occu¬ 
pation, the counsel relied on this being the usual form; 
that case is not perfectly in point with the present; the 
practice there depended on a rule of court; but to get 
at the meaning of the rule, we most look to the reason 
of the thing. Tlie case turned on a rule wiiich required 
the true place of abode, and true addition of every per¬ 
son making an affidavit; The 53 G. 3. c, 141., requires 
no such description: and what did the Court hold 
there, where so much more was required than under the 
act of parliament? It was contended, that the place of 
abode meant the place where the person usually slept: 

Lord lUknborough ^ said, “ that the words place 
aJxjde did not necessarily mean the place where the 


{a) jM.^S.xos. 


deponent 
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deponent slept j tliat the object of the rule of court was 
to ascertain the place where the deponent was most 
usually to be foundy which in that case was the office at 
which he was employed during the greater part of the 
day, and nol^j^the place whither iic retired merely for the 
purposes of rest.” 

Let us lay asifle for a moment the words of the rule and 
the words of the act, and, the object being to secure the 
means pf ascertaining where a witness is to be found, 
consider the best means of attaining that object; Lord 
E/lenborough says, that the place of the witness’s oc¬ 
cupation is a more likely place in which to find him, than 
that to which he retires merely for the purposes of rest, 
mid thii the question stands on ^hc reason of thejlhing. 

With respect to this, however, difficulties have been 
raised in the course of the argument, and it has been 
urged, tliat the requisite information miglit be refused 
at the witness’s place of occupation: but why is that to 
be presumed, or why is it more likely to happen there 
than at an obscure lodging? There is nothing in the ob- 
iectiou, nor is it likely that erroneous information will be 
given in the one place rather than in the other. 

So that here is a case strong to shew what would be a 
reasonable construction for the description required by 
the statute. Such, indeed, would have been a reasonable 
constructiou, if even the word abode had been found in 
the statute *, instead of this^ a blank is left after the word 
“ o/f ” as if for the purpose of allowing the description 
to vary, according to the peculiar circumstances of each 
case, Loiiking to ail the objects of the statute, w'e 
are bound to give it a reasonable construction ; and 1 
think the attestation required has been sufficiently fol¬ 
lowed in this case. 

We have been pressed with two cases decided in the 
Court of King’s Bench, by which a dilfercnt construction 
has been put on the language of 53 G. S, 

G 3 No 


1822. 
St. John 


V. 

Chamfneys. 
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1822. JJo person ^terteiiis ntore respect for the decisions of 
Court than I do} but, in order to estimate the 
!>. force of those cases, it is necessary that we should pat 
Champnevs. ourselves in the situation of the judg^ of the court of 
King’s Bench when they ptonounc^ thllpe deciskniss 
they bad before them only 53 G. 8., but since that time 
the 3 G. *. has passed, which says, that the 53 G. 3. 
is so indistinctly worded, llnd •« it may be doubtful 
whether it was the intention Of the legislature to re¬ 
quire any, or if any, what description, to be added to 
the names of witnesses in the memorial of any deed, &c. 
to be enrolled as aforesaid,” 

To speak plainly, I must consider those cases as 
standii^ on doubtful gijounds. I am obliged to express 
myself thus unreservetlly, because the 3 Geo, 4. says, 
the act on which those cases turned is in itself sufficiently 
ambiguous. I am not called on to decide what I 
should have done in those i^iseg: but, putting the whdle 
matter together, — that the 17 G. 3. requires no descrip¬ 
tion of the abode, — that the schedule of 53 G. 3. is of 
doubtful meaning, — and that, according to the 3 G, 4 . 
no more is rendered necessary than the mere names of the 
witnesses, — I think there is as little in point of form as 
of justice in the objections raised against tins memorial. 

Park J. expressed himself of the same opinion, but 
declined saying more, as hk Lordship had gone so fully 
into the subject. 

Burrough J. The last act has put an end to tl»e 
question j but if it turned solely on the construction of 
33 G. 3., I think there can he no difficulty. That act 
requires a memorial of the deed; not any thing new, 
but merely that the memorial shall pitrsue whatever de¬ 
scription may be contained in the deetl; and this will 
clearly appear by reference to the columns in the sche- 
• dulc; 
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diile; where there ie provision anede lor pursuing the 
various eontmts varioos instrmn^ts; one column 
being applicabte to a l^e and release, another to a 
bond and wartmit cC attorney^ and so on. But whether 
this be so or.pd is immaterial, because the 3 G, 4. says, 
that, “ by the 58 G. 4. c. HI., no further or other 
description of*the sniwcribing witness or witnesses to 
any deed, &o. whereby any annuity or rent-charge is 
or may be granted, is retired in the memorial there¬ 
of, besides the names of all such witnessesand that 
this is the construction to. be pid on the former act. 
The proviso at the end of the 3 G. 4. does not appear 
to me to apply <to the ol^ection raised in this particjular 
case. The rule, therefore, rou|t be , 

Discharged with costs. 


1802. 
8t. John 


V, 

CHAMFNmrf. 


Clapham t\ Higham. 


NifV. i2- 


cause bad, under a judge’s order, been referred 
to an arbitrator. The Defendant, after having ob¬ 
tained from the arbitrator time to examine a witness, 
and procure a certain writing, instead of dinng sc^ re¬ 
revoked the submission; notwithstanding which, the 
arbitrator proceeded to make bk award, and the judge’s 
order afterwards, and after the submission had been re¬ 
voked, was made a rule of court. 

HuUock Serjt* on a former day, had obtained a rule 
to shew cause why this award should not be sot aside, 
on the ground that it was made ah»r the Defendant’s 
submission had been revoked. 

thi* revocation, the Court set aside the award, although the judge’s 
made a rule of court before any application to aet aside the award- 

G 4 Cros$ 


Where a cause 
was referred 
to arbitration 
under a judge's 
order, and one 
of the parties, 
before the 
avrard was 
published, and 
before the 
judge’s order 
was made a 
rule of court, 
revoked his 
submission. 
The arbitrator 
having made 
an award not¬ 
withstanding 
order had been 
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1822. Cross’ Serjt,, who shewed cause against the rule, con- 
Clap!^ tended, that wha^ver might be the ca% where the 
submission was by deed, a party could not revoke a 
Higuam. submission made under a judge’s order; that, if it 
should be held he could do so, by entering into a sub¬ 
mission at every trial, and revoking it before the order 
was made a rule of court in the ensuiugllterm, he might 
protract proceedings ad hifinitmu It had never been 
decided that a party could revcdce a subniission ander 
such circumstances, and the lahguf^ of the judges in 
Aston V. George (o), seemed to imply the contrary, as 
rfiey only supposed such a revocation for the sake of 
argument. . In Wood v. Mmtfjfwld, C. J. said, 

that a judge’s order is, as binding as any act of the 
court; so that a revocation of the submission entered 
into under such an order, would be a contempt of court, 
The award was cither void or valid: if void, the ap¬ 
plication to set it aside was nugatory: if valid, it could 
not be set aside. 

Hulhckt iu support of his rule, said, that Aston v, 
G&jrge proceeded entirely on the assumption that the 
submission was revoked, and he relied on it os a case in 
point. He also mentioned Trotter v. Mopsep^ an un¬ 
published case, tried at Newcastle Summer assizes 1821, 
and referred to a barrister at Nemastle, under an order 
of Nisi Prius^ One of the parties having discovered 
which way the award was likely to be given, revoketl 
his subniission, before the order had been made a rule 
of court. The arbitrator, nevertheless made' his 
award; and Hulkek afterwards, the ordCT being first 
made a rule of court, moved for an attachment for non¬ 
performance of the award, but the Court refused the 
attachment, and the cause was sent down to trial again. 

(«) a jB. id. 39jr I Taunt. 47* 

Dallas 
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Dallas C. J. It is vlear that, generally speaking, 
the submission may be revoked at any time before an 
award is made. What, then, is there to take the pre¬ 
sent case out of the general rule and to make this a 
valid award, thougli the arbitrator had no authority ? 
The cause was submitted to arbitration under a judge’s 
order, which made a rule of court after one of the 
parties had revoked his submission. Will the subse¬ 
quent rule of court make any difference in the effect of 
the revocation ? As to that, if the submission had been 
by deed, the case Milne v. Grairia; (a), would be in 
point; but in the subsequent case of Jstm v. George^ 
a distinction was taken between a submission by deed 
and a submission under a judge\order. The fact^of that 
case were, that a judge’s order had directed that a cause 
should be referred, and that either party wilfully prevent¬ 
ing the arbitrator from making an award by ailected 
delay, or otherwise, should pay such costs as the court 
should think reasonable and just; and it was holden, 
that such order might be made a rule of court after one 
of the parties had revoked the authority of the arbitra¬ 
tor ; by which, a sanction is given to the course pursued 
by this court, in making the judge’s order a rule of 
court after the submission was revoked. The same 
argument was used by Littledale in that case, as has 
been pressed upon us here, that, if the application 
should succeed on the ground that the submission was re¬ 
voked before the order waa made a rule of court, a refer¬ 
ence under a judge’s order at Nisi Prim would, in future, 
be made a means of delay. Here the authority was re¬ 
voked before the order was made a rule of court, which 
makes this case so nearly resemble Asim v. George^ 
that the language employed in that case will equally 
apply to the present. Abbott C. J. says, It seems to 



V. , 

Higham. 


{a) 7 Bastt 608 . 


me 
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182 ^. 

Clapham 

V. 

HH3HAM. 


me tbftt there i^a material distiipction between a refer^ce 
under a ju^e^s ordter and a reference by deedy m the 
latter case the submission to arbitration is akme made a 
rule of court by virtue of the statute. It fellows^ there¬ 
fore, that when the snlmiission is revoked, there re¬ 
mains nothing which cm he made a rule of court: a 
judge’s order, on the other hand^ may be*^^made a rule of 
court without reference to any statute. The ordbr in 
this ease contains, not cmly the submissiott of the {mrties, 
but also a direction that eitln^ party shall, under cer- 
tam circumstances, pay such o^ts to the other as the 
Court shall think reascmable and just.**^ 

The only ground on which they entertained the ap- 
pHcatior. was, that the rnle enabled tliem to dispose of 
the questlmi of costs j but they todk it ibr granted that 
they could net enferce m» an^urd made ^^r the submis- 
sicHi bad been revoked. 

Park J. If there were any ground for ass^tfng the 
Piaintil^ the Court would be disposed to do so here; 
but it is hard to say there has been any contempt of 
court, when the order was made a rule sulwmqaerttly to 
the revocation of the stihmissiorab In Miktc v. Grairix 
there was a rule of court, and yet the award could not 
be sustained; neither can it here. 

BoBROtTGH d. Revocation is one thing, eontem^R of 
court another. For thirty yemm it has always been con¬ 
sidered in We^mimfer’-kcM (hat a submission may be 
revoked at any dme befere the award is n^ade. The 
present rule therefore must be made 


Absolute. 
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Ms pmie CtmNUirGHAM. 

fJp^NTiTGrHAM, tin sttorn^, having ceased to prao Aa attorney 
tice for many years, had obtain^ a rule for read- 
mission; but the prothonotary refused to readmit him tice may be 
till he paid all the armu*s of duty for the interval during 
which he hatd omitted to practise, conceiving that such 
was the rule of this court. This wi^ resisted, on the duty, 
ground that, under the chrcumstances, no duty was pay¬ 
able ; and on the motion of Omtffw Sei^. who cited 
JSr parte JB^chards (a) and Xx parte Smith (h), the 
court ordered him to be readmitted without payment 
of arrears. 

(a) t Cbitt/j Repwiss roi. [h) Id, 692. 



In the Matter of Knight. 


Nov. 26 . 


fjENS Seijt., on a former day, moved for a rule call¬ 
ing on Knight, an attorney of this court, to shew 
cause why he should not pay over to one Hedi, money 
wbkh he had rec^ved on bills whidh Mall bad retpestied 
him to get discounted: Lem moved this, on amanita 
adiicb, aa he said, disclosed conduct on the part of 
Knight, amountu^ perhaps to breach of good jfaith, and 
he laiged, that in such a ease, the Court would exercise 
its authority over an attorney, as being one of the mi- 
aist^ of the court. 

But && it appeared that what was compidbed of had 
not Imeii done in the course any cause in which the 

attorney 


The Court 
granted a rule 
nisit calling 
upon an at¬ 
torney to ant- 
wer for alleged 
misconduct 
in a matter 
where no suit 
was depend¬ 
ing, but which 
appeared to 
have been en¬ 
trusted to him 
in the capacity 
of aa attorney. 
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1822, attorney was engaged, and as no precedent was furnished 

. for summary interference agaimt an attorney, except 

In the Matter , j,. 

of Knight, where a cause was depending, the Court were unwilling 
to grant the rule, observing, that to procure bills to be 
discounted was not within the peculiar province of an 
attorney, and that the applicant must have recourse to 
the ordinary remedies which the law afiorded. 

Ijcns, how^ever, having this day referred the Court to 

De Woolf € and Others v, .. (n), and uv^ng that the 

present matter had been committed to Kfdght^ in his 
character of attorney, the Court granted a rule nisi. 

(a) 3 Reports$ 68. 


Nov. *6. 


Baiiey k?. Bailey and Others. 


Ojie of the 
sureties in a 
replevin bond 
being a mate¬ 
rial witness in 
the cause, the 
Court granted 
a rule for sub¬ 
stituting an¬ 
other surety in 
his place, upon 
giving the De- 
fendant*8 at¬ 
torney notice 
of such rule. 


was an action of replevin, in which a verdict 
had been taken for the PlaintiflT subject to the award 
of an arbitrator. One of the sureties in the replevin 
bond (which had been taken in the sum of 246^.) being 
a material witness, 

Htdloek Serjt, on a former day, obtained a rule nisi 
for the sheriff upon notice of the rule to the under- 
sheriff, to shew cause why the sheriff should not release 
WtUiam Bail^t one of the sureties named in the replevin 
bond, from all lisLility of the said WiUiam Baiky upon 
the said bond, upon the sheriff or his undersheriff being 
tendered a new iind another replevin bond, in whicli 
the Plaintiff and two other sulBcient sureties should be 
obligors to the sheriff in llie penal sum of 246/. with 
the usual conditions in a replevin bond> sucjbi sureties 

10 and 



IN THE Third Year of GEO. IV. 


93 


and obligors in such new bond to be first approved of 
by one of the prothonotaries. 

No cause was shewn against the rule^ but upon a 
suggestion from the prothonotary, the Court this day, 
on making it absolute} added to the rule the condition, 
that it should be served upon the attorney or agent for 
the Defendant *in the action, because the Defendant 
would be deprived of the advantage of suing the sheriff 
for taking an insulficient surety, that surety being in¬ 
terposed by the authority of the Court. 


1822. 

Bailey 


v. 

Bailey. 


Rogeuson and Another, Executors of Josiah Nov^ 33. 
Stevens, deceased, v. Ladbroke and Others. 

y^SSUMPSIT for money had and received by the y//® bankers. 
Defendants, to the use of the testator, Stevens* 

Plea, general issue, with notice of set-c^, alleging, that ousTo^^Ws'* 

death, had 

been in the habit of accommodating him with a loan of 1000/. upon the security of 
his promissory note, which was renewed every three months, the bankers, upon 
those occasions, discounting the note by placing the amount of it to the credit of A.* 
as cash paid in by him, and debiting him on the other side with the discount. A. 
also, about two months prior to his death, accepted, payable at his bankers, a bill 
drawn by JB. on A, for 467/.; this bill having been paid away by JB., was dis¬ 
counted by tlie bankers for a holder who did not indorse it, and the bankers w'ere 
the headers when the bill became due. On the morning the bill became due, before 
the arrival of the post, the bankers who had then in their hands, 1431/. of A .*8 
money, wrote off the bill to the debit of A*», account ; the same day^s post inform¬ 
ing them of A**a death two days before, they called upon B» to pay, and B. paid 
them 40/. on account of the biU, on a representation from them that 40/. would be 
wanting to make A,*b account right. At this rime the last promissory note for 
rooo/., given by A. to the bankers, had SS days to run, but the bankers immedi¬ 
ately wwssred that note, as well as the biU.i^ ^change, to the debit of A.'b 
account, allowing on the other side a rebate of dikount for the rime the note had to 
run. 

The executors of A-t having, before the 53 days expired, sued the bankers for the 
balance in their hands at the rime of A.^b death : Held, that the bankers might set¬ 
off agaihst the demand of the executors the 467/. written off on the bill of exchange, 
but not the xoooA on the promissory note. 


'' Plaintiffs, 
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1621 . 

ROGSftSON 


V. 

LAraMOKX. 




PiaititilEs, ss executors, were mdebted t«> Defendiints, <m 
a promissory note for lOOOi., Arawfi MitJamar^, (821, 
and fmyable three months after date» and on a bill of 
exchange for 467/. <5s, 6dt, drawn by W, and G, An* 
dretes, the istdf Jmumyt 1821, accepted by 5/<fne»s, 
payable two months after date, and indorsed to the 
Defendants. This issue was tried befere the Chief Jus¬ 
tice, at the sittings in Lmdm after last Trinity term, 
and a verdict was found for the Plaintifts for the sum of 
1421/. 155, 7d., sulyect to the opimon dT the Court 
upon the following case. 


Josiah StevenSf the testotor, who was a maUter at 
KingstifJtt and also occupied a farm near Bristdt kept a 
cash account with the Defendants, who were Imukers in 
London^ for nine or ten years prior to Ids decease^ which 
happened on the 2d of Marcht 1822, during which pe¬ 
riod they bad been in the habit of accom&K>dating him 
with the ban of lOQQL^ upon the security of his pro¬ 
missory notev wliich was renewed every three montba 
The mode of carrying on this system of accommodation, 
was, by the testator delivering to tile BefelEidants his 
promissory note, which they discounted, according to 
the common course of business, placing the amount of 
the note to the oredit of die testator^s account, as cash 
paid in by him, and dehiting him im the other side with 
the discount} and on the day before each note became 
due, a fresh one mm drawn and discounled in like mm*- 
ner. 

Tlie lost of these transactions was on the 21st of «/«- 
numy^ 1822, when the testator made his promissory 
note for lOOt)/., bearing that date, payable to the De¬ 
fendants, or their order, at three months, and on de¬ 
livering the Same to them, they entered 1^0/, to the 
credit of his account, as cash paid in by him on that 
day, debiting him on the other side tikh Iftl. IBs, <6d^ 

I f the 
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the idiscmint for the time the tmte had to ton; the note 
was as foUows: 

“ 1000/. January 21, 1822. 

“ Three months after datc^ 1 proanise to pay Messrs. 
Ladbrokes and Co., or order, one thousand pounds, 
value received^ on account. 

” Josiah Sevens, 

“ Payable at Messrs. Ladbrokes, Londcm.*^ 

Prior to this transacticxn, the testator being indebted 
to perstms named WtUiam and George Andrews, they 
drew upon him a bill of exchange for 5s. 6d., 

bearing date the Ist of January, 1821 (but intended to 
be 1822) payable to thdr order, at two months 
after date, which he accepted and made payable at the 
banking-house of the Delendmits. 

This bill having been paid away by Messrs. Andrews, 
was discounted by the Defendants, at the request of one 
Goldmid, a bill-broker, who had an account with them, 
but who did not indorse the biU, and the Defendants 
were the holders at the time of its becoming due. 

On Sedwday, the 2d of March (two days before this 
bill became due, and 53 days before die promissory note 
given by the testator to fch^ Defendants arrived at ma¬ 
turity^) the testator died at his residence near Bristol, 
whereupon Mr. BomU, one of the PlaintiiSs, being there, 
addre^d a letter to the Defendants, giving them in- 
formatkon of tire ftict. 

On the day of the testator’s death the balance of cash 
to the credit of his account with the Defendants was 
imii, 15s. 7d. 

Mr. Bomir% letter reached the 3>6fendants by the 
po«t^ beibre ten oSdock on Monday morning, the 4th of 
March, the day Andrews^ bill on the testator became 
due; prevbnsly to the recei)pt of which letter, the De- 
^fomhmts, in the regular course of their business, had 

written 


1882. 


UtocRsasoK 

"W- 

LAnmioiQE;. 
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v» 

LAmms. 


written off file bill drawn bv Messri. AndteiDs to the 

v, * 

debit of the lestetot^s account at |»|d> it bmng the cus¬ 
tom of the Deferents, immedial^y iiine o*«^ock 
in thetoomhig, to write Ws bt their hands, 

pa^faHe at thdr own house* ^ 

Qn the same *mof^g Mr. called on the 

Defendants, and bang informed by them of the testator’s 
death, and ^ that SOI. or 401. would be wanting to 
make Mr. Stevens*s account right,” weut to Messrs, jin^ 
dmosi and then returned to the Defendants, acoom- 
paHied by WtUkm Andrmtss^ one of the drawers of the 
bill, who paid in 401., Which was placed to the eredk of 
the testatxM^s account. 

It was admitted by tha Defendants, that ffiis sum wis 
paid in Andrem to make ftp ^ deficiency >whidi 
would renmin afier caooelUng the ttototor^ promissory 
note in their fetoui^ and in ontorlng ffie bfil of ex¬ 
change and the prOQiissoty nqtoto the d«hlt of the tes¬ 
tator’s account in die pass-book, thi^ entmed lOOOI., 
duetto themselves,;first allowing on the other side a 
rebate of discount for the time toe note had still to ran, 
and then they debited the tonator with *4S?i» 6s. 6d., 
the amount nf his acceptance in fiiVonr of Messrs. 
Andrem» . In theJedger of the X>efenilantt the was 
entered fir^ and toe note ai^twards* In toe ledger toe 
entries are made in toe mrder aimmiy paid, but In toe 
pass-book they are madeaccot'diiig to. tl^ order in which 



entitM to recover the laid suiO Of, ISn 7d., or 
some and what part theilsHffi and if shonki be 

) 0$ 
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of opinion that the said Piaintii!li wel*e entitled to re> 
corer tbft whole, then the verdict was to stand; if not> 
the whole verdict was to be reduced accoidingly; and 
if the Court should be of opinion that the PiaintiiFs 
were not entitled td recover any part of the said sum, 
then the verdictjvas to be entered for the Defendants, 
and either par^ was to be «t liberty to turn the case 
into a special verdict, if the Court should think fit. 


1822. 

RoGBftsoa 

V. 

LADOaOXE. 


Vaughan Set^t. for the Plaintiff. First, as to the 
bill for 4s67lft the circumstance that the Defendants, on 
the day of Stevens’s death, called on Andres, the in¬ 
dorser of the bill, to pay 40/. towards discharging it, 
shews conclusively that they did not, as they fissert, 
discharge it out of Stevens’s money, early in the morning 
on the day tl^y beard of his death ; had they so received 
the contents, they had no right afterwards to call on An¬ 
drews for contribution. Then, as to the note for 1000/., 
the Defendants could not have sued on it; it was in fact no 
debt till 53 days after Stevens’s death, and this, from the 
circumstance of their allowing a rebate of interest, 
clearly appears to have been their own view of the case. 
If it was no debt due from Stevens at the time this 
action commenced, it could not be the subject of set-off, 
for a set-off must be available at the time the action is 
commenced, or it comes too late. Evam v. Prosser, (a) 


Zjefis Serjt., fi>r the Dei^ndant, being relieved by the 
Court from speaking on the subject of the bill for 
467/., contended, as to the note for 1000/., that the cir¬ 
cumstance of that note's having never been put into 
circulation, but having always remained in the Defend¬ 
ants* hsmds, was conclusive to shew, that a loan of 
money was the foundation of the whole transaction; that 


Voi.. I. 


j T*.z86. 

H 


the 
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1S22. 

Ro&erson 

V. 

Laobsoke. 


the tlcbt incurred by that loan was always due from 
Stevm$ i that the promissory note was no more than a 
collateral security; that %vhere a note is unproductive, 
the party is remitted to his original right, and that 
Steoetis could never have drawn his balance out of the 
banker’s hands, without allowing the 1000/. he had 
borrowed. ** 


Dallas C. J. There arc two distinct questions in 
this case; the first arises on the bill of exchange for 
467/., and on < that I never had any doubt, nor have 1 
now. There is no ground w’hatever for saying that the 
Defendants were not entitled to pass it in account. The 
bill wae drawn on the testator, Stevens, and accepted by 
him, payable at the Defendant's house. On the morning 
when it was due, the bill ‘having been discounted by 
them, they, as is always done in such cases, wrote it off 
on the acceptor's account; and it is impossible to con¬ 
tend, that bankers* having no notice of the death of a 
party, are not entitled, when his bill becomes due, to 
reimburse themselves out of his funds in their hands the 
amount of that bill which they have before discounted. 
I feel as little difficulty on the other part of the case; I 
do not consider the whole series of borrowings to have 
constituted one continued loan, but that the advance of 
each sum at three months’ discount constituted a sepa¬ 
rate transaction, on which the j^ayee of the note given 
by the testator could not sue till that note became due. 
The discount having .been deducted, the notes having 
three months to run, and the Defendants having cndca- 
voureil, on the death of the testator, to raise a new 
transaction, and allow a rebate of interest, without any 
previous consent on his part, shews that the transaction 
was not one continued loan, as my Brother Lens has 
contended. The Defendants had no right thus to 

7 change 
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change the nature of the transaction, and to the extent 
of tlic 1000/. note the Plaintiff must recover. 


1822. 


ROGimsON 


Park J. I am of the same opinion. The bankers Ladbroke, 
had a right to deduct the sum which they had passed 
in account, before notice of the testator’s death; but 
the note for 1000/. stands on a very different ground: 
it is impossible to say, that, after giving credit for 
three months, a banker can, on hearing of the death of 
the party, of his own accord, enter a rebate of interest, 
and come on the funds of the deceased as for a present 
debt. 


Burkough J. 1 have no ddubt on the subject of the 
bill of exchange; the bankers had a right, as early as 
they pleased on the 4th of March^ to place the amount 
of the bill to their own account, and it is immaterial 
what entry they made in the pass-book. The other is 
a very hard cjise, but, as lawyers, we are bound to say 
the debt could not be set off till the day on which it 
was actually due. In a cause, the circumstances of 
which were similar to the present, Lord Maitsfield was 
much disposed lo allow the set-off, till he was pressed 
with a case wliich I suggested to Mr. ErsJdne, who was 
concerned for the Plaintiff, and he then held, that the 
set-off could not be allowed, as it w’ould alter the 
distribution of assets. 

Judgment for Plaintiff for 954/. I Os. 
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182 ‘i. 


Nov* Dillon and Another v. Rimmer. 


The Defend¬ 
ant being in¬ 
debted to the 
Plaintiffs on a 
bill of ex¬ 
change, renew¬ 
ed the bill 
>!k'hen it be-< 
came due, by 
giving another 
at a longer 
date, together 
with a warrant 
of attorney to 
confess judg¬ 
ment in case 
the second bill 
should not be 
paid when it 
became due, 
and agreed to 
pay the ex- 
pences of the 
warrant of at¬ 
torney, which 
w'as drawn up 
by the Plain¬ 
tiffs* solicitor; 
the first bill was 
not given up, 
but the Plain¬ 
tiffs retained it 
in possession. 
The second 


'^J^HE Defendant being indebted to the. Plaintiffs on a 
bill of exchange, renewed the bill when it became 
due by giving another at a longer date, together with a 
warrant of attorney, to confess judgment in case the 
second bill should not be paid when it became due, 
and agreed to pay the expences of the warrant of at¬ 
torney, which was drawn up by the Plaintiffs’ solicitor: 
the first bill w’as not given up, but the Plaintiffs retained 
it in possession. The sdcond bill was paid when it be¬ 
came due, but not the expences of the warrant of at¬ 
torney, amounting to 21. 12s. Gd. Whereupon the 
Plaintiffs sued the Defendant in assumpsit, and de¬ 
clared on .the first bill, adding the common money 
counts, and a count on an account stated; the jury 
found a verdict for the Plaintiffs for 21. 12^. 6f/., without 
specifying on what counts it should be entered up. 

Vaughan Serjt., on a. former day, alleging that the 
payment of the second bill deprived the Plaintiffs of 
the right to sue on the first, obtained a rule nisi for 
entering up the verdict on such one of the money 
counts as the court should direct; with a view to a 
suggestion to deprive the Plaintiffs of costs under the 


bill was paid when it became due, but not the expences of the warrant of attorney, 
amounting to zl. IZJ. (>d. ; whereupon the Plaintiffs sued the Defendants in asi-ump- 
sit, and declared on the first bill, adding the common money counts, and a count on 
an account stated. The jury found a verdict for the Plaintiffs for %l. laj, 6d. 
without specifying on what counts it should be entered up. 

The Court, with a view to a suggestion to deprive the Plaintiffs of costs, allowed 
the verdict to be entered on the money counts, holding, that the Plaintiffs had no 
rivht to sue on the first hill. 



London 
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London Court of Conscience act, 39 ancf 40 G. 3. 
c. 104. 

Taddy Serjt, Opposed this rule on the ground, that 
the first bill having been left in the Plaintiffs* hands, 
they were entitled to sue on it as a security for the costs 
of the warrant of attorney, which they might recover in 
the shape of damages for non>payment of the bill» that 
a suit.might be carried on for damages though the debt 
had been tendered, unless it was tendered on the very 
day when it became due; because, unless it was so 
tendered, the Defendant could not plead tout temps 
pristy and payment after the day would not bar the 
Plaintiffs' right to damages,* Hume v. Peptoe. (a) 
Here there was no tender or payment of the first 
bill, and the verdict must have been given for damages 
on the non-payment of that bill, because there was 
no other matter in evidence to which it could apply. 
As to the renewed bill and the warrant of attorney, 
if they could have any effect at all, it must be in the 
shape of an agreement, amounting to an accord and satis¬ 
faction upon the subject of the first debt; but no agree¬ 
ment could operate as an accord and satisfaction on the 
subject of a debt, unless all the terms of such agree¬ 
ment were completely performed, whereas here, the 
payment of the costs of the warrant of attorney, which 
was one of the terms of the agreement, having never 
been made, and the first bill havhig never been sur¬ 
rendered, the Plaintiffs were remitt^ to tbeir original 
debt, and were entitled, with a yiebir ^ tb costs, to a 
verdict ftnr a sbiiling on the bill, 

though j^rh^ m the present atStfrai, tl^y might not 
be entitlied'td nepover the 2L l^s* 6d. at ail^' there being 
no count W that dmand. * 


1322. 

Dillon 


V, 

Rimmer. 


{«) 8 Atfjri, x68. 
H 3 


Dallas 
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V. 

Rimmer. 


Dallas C. J. This action ought never to have been 
brought: the second bill which was given in lieu of the 
first having been duly paid, there was not a shadow of 
reason for suing on the first bill, or for saying it was 
retained as a security. 

The rest of the Court concurring, the rule was made 

Absolute.' 


Nov* 25* 


Short v* Pratt. 


The Court 
will not call 
upon an at tor* 
ney summarily 
to answer the 
matters of an 
affidavit, 
charging him 
with an indict¬ 
able offence, 
but will leave 


pEllL Serjt., upon an affidavit, imputing to two at¬ 
torneys of this court, concerned in the above 
cause, misconduct amounting to a gross case of cheat¬ 
ing, conspiracy, and maintenance; moved for a rule, 
calling on them to shew cause why they should not 
deliver up to the Plaintiff’s present attorney certain 
papers belonging to the Plainti£^ explain certain ac¬ 
counts of monies received by them to the Plaintiff’s 


tl'.e parties 
complaining to 
their prosecu¬ 
tion for the 
offence. 


use, and answer the matters contained in the affidavit. 

But the Court thought, that as a charge had been 
brought forward clearly amounting to an indictable 
offence, they could not interfere or call on the attorneys 
to make an affidavit in which they might be compelled 
to criminate themselves; they therefore recommended 
another application, calling only for papers and ac¬ 
counts, and refused the rule for which PeU liad moved.. 
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1822. 


HiLt V, Chinn, 


No-v. » 5 . 


'J’HE Defendant had obtained a rule, calling on the 
Plaintiff to shew cause why the sum of 30/., de¬ 
posited by the Defendant for the debt in this cause, 
with the constable of Dover-castled together with 10/. 
for costs, at the time of the Defendant’s arrest, and 
by the said constable paid into the hands of the pro- 
tho.iotarics of this court, should not be paid over to the 
Defendant, or his attorney, the Defendant having sur¬ 
rendered himself in discharge of his bail. * 

The Plaintiff then hied an affidavit, stating that the 
Defendant did not, on his arrest, deposit 30/.*or 10/. 
with the constable of Doroer-castled but a quantity of 
linen-drapery goods; that the arrest took place in Sep¬ 
tember \osX.\ that no bail-bond was entered into; and 
that the said sums of and iO/. were not paid into 
court till the 13th of Noven^erf being ten days after 
the return of the process on which the Defendant was 
arrested, though the Defendant gave notice of surren¬ 
dering himself on the of 11th oi November, 


Defendant, on 
being arrested, 
placed in the 
officer’s hands 
in lieu of bail, 
a quantity of 
linen drapery 
goopds; eight ' 
days after the 
process was re¬ 
turnable, the 
Defendant 
surrendered 
hitnself to pri¬ 
son ; and ten 
days after the 
process was 
returnable, the 
officer who ar¬ 
rested the De¬ 
fendant, paid 
into the hands 
of the protho- 
notaries 30/. 
for the debt, 
in the cause, 
and ro/. for 


the costs, 

Vaughan Serjt., who shewTd cause against the rule, those being 
contended, that the Defendant could not be entitled to which the 

. Defendant was 

take this money out of court, unless it was paid in supposed on his 

under the statute 43 G. 3. c. 46., in lieu of bail; that arrest, to have 

it could not be deemed to have been paid in under 

the statute, because it was not paid at the time of lieu of bail, 

the arrest, which the statute requires, and because the ^ 

11 40 . riie 

payment was not made by money, but by a deposit of Defendant was 

afterwards, 

notwilhst.’ind- 

ing resistance on tlie par^ of the Plaintiffi, allowed to take this money out of court, 
on the ground that it had been paid in by mistake. 


H 4 


goods; 
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1822 / 

Hill 

w. 

Chimn. 


Novt %$• 


Even where 
matter of law 
alone* and no 
matter of fact* 
is referred to a 
lurrister* the 
Court will not 
set aside an 
award made 
by htm* on the 
ground that it 
is contrary to 
law* unless 
the illegality 
appear on the 
face of the 
award. 


goods;, the p^mcnt, therefore, must be considered to 
have be^ miuie, not in lieu of bful, but As pert of the 
sum sought to be recovered. 

The Court said they need not decide whether the pay¬ 
ment had been regularly made uoder the statute or not; 
for admitting that it had not* the Defendant having 
surrendered* the payment must be taken to have been 
made in mistake* and he was entitled to receive his 
money again. The Plaintiffs was entitled to the security 
of bail, or of a sum of money in lieu* or of a detention 
of the Defendant’s person; but the Defendant being in 
custody* there could be no pretence Sor retaining the 
money jiitended to be p^id in in lieu of bail. 

Rule absolute. 


Cramp v, Symoks* 

was an action brought to determine whether 
fees for the interment of bodies in the chancel of 
the church were to be paid to the rector or to the vicar. 
The cause was referred to a barrister, who had decided* 
by simply stating in his award, that the sum sought to 
be recovered, was properly paid to the vicar* and that 
the PlaintifT had no right to bring the action to recover 
it back, llie award then ordered each party to pay 
his own costs. 

Lens Seijt. move^ for a rule to shew cause why the 
award should not be set aside* and the question left open 
for trial, on the ground that this d^isipn was against 
law." i " \ 


The 
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The Court cited several cases where barristers had 
been appointed to determine both law and fact, in which 
the courts had always held the parties bound by their 
decisions, {a) Unl^s an illegality clearly appeared on 
the face of the award, they could not interfere in such 

r 'f' 

a case. 


1822. 

Cramp 


V. 

SVMONS. 


Lens endeavoured to distinguish this case as being solely 
a question of law, and not a mixed question of law and 
fact: but the Court 

Refused the rule. 

{a) Chace v. Weitmortt I3 Eaatt 357. Prhes.Holhit l 5 f. S-ioj. 


EiPparti'i Bhookes. 


Ncv. tj. 


Jj^ELL Serjt. moved for a rule to shew cause why a. being com- 
Hilli an attorney of this court, should not be fitted for a 
ordered to pay to BrooJces, or to the officer of the court, Jjo^ecSor * 
the sum of 140/., money of Brooked which had got into called on him 
HilV% possession under the following circumstances: 

^ ■ /.I ®*‘“ 

in the Old Bailey sessions before the iast, Brookes wish to appear 


stood indicted Ifor a forgery: some time before his trial, 
the prosecutor called upon Brookes in prison, and said attorney con- 
that he .had no wish to appear against him pn the trial, cemed (an at- 
but that his attorney {Hdl) would proceed with the would* 
indictment, unless he (the prosecutor) would pay him proceed, unless 
his costs, which he was unable to do. It was then pro- 

paid, which 

the prosecutor had no means of paying: |te that proposed that ji. should 
advance the money; Jf, did so^ and it got into the hands of the prosecutor’s 
attorney; notwithstanding this, jf, was put bn his trial, and the prosecutor appeared 
against him: howeva*, . be^g acqwtted, applied to this cowt to compel the pro* 

secutor’s attofi^ to refund the incmey, putting in an affidavit of his innocence of 
the oSasce charged on him, and that he paid ^ money because, from his know¬ 
ledge of the parties, he beli^ed his life in danger. 

The Court refused to mtcifere. 


posed 
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J822. 


Exparti 

Bhcxmces. 


posed that Brookes should advance the money to cover 
the costs, and that the trial should not be proceeded 
with; Brookes gHve 140/., 50/. of which found its way 
into HiWs hands before the trial, and 90/. afterwards. 
Brookes, in his affidavit, now stated that he gave the 
money under the impression, from his knowledge of the 
panics opposed to him, that his life was in danger, 
though he swore positively that he was innocent of the 
crime of whidh he then stood accused, and of which he 
was afterwards acquitted. 


Dallas C. J. If Brookes has paid this money with¬ 
out considei ion, and HiU has received it unlawfully, 
Brookes has his remedy«at law. The court, however, 
will not, on all occasions, drive a party from whom an 
attorney withholds money, to bring his action at law for 
its recovery, but will interfere in a more summary man¬ 
ner, if it iltes just grounds. Now, is the party making 
the application here entitled to such peremptory inter¬ 
ference ? Taking his own affidavit, what appears ? — 
that this person has paid this money to compound a 
capital felony. It is almost unnecessary to say that, 
to compound a felony is a misdemeanour, and a very 
high one; and subjects the party so acting to a heavy 
punishment. The party here has confessed his endea¬ 
vour to compound a felony, and now seeks to recover 
the money by means of which he attempted to commit 
the ofience. This is the first time I ever 'heard such 
an application ; and if the court were to interfere in the 
manner required, they would be sanctioning a very high 
crime. 1 see no claim whatever which this party has to 
our interference, and therefore I am of opinion that the 
rule must be refused. 

PaukJ. and Biibbough J. expressed their concur¬ 
rence in the opinio^ of his Lordship* 


Rule refused. 
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1822. 


Dowse v, Gahett. 


Nov, aS. 


Was arit action of assumpsit brought by the Horses hired 
Plaintifi^ as a farmer of post-horse duties, for *" 

certain duties due to him from the Defendant, for and stage coach up 
in respect of divers horses, &c. to hire by the mile, a hUl, held 
to be used, and used in travelling in Great Britain^ S^epost-hwe 
withm the district for which the Plaintiff was farmer, duty isf x\d. 
There were also other counts, for horses let to hire by ^ under 
the stage, to be used in traveling in Great Britain^ c. 59., and 


within the district 'for which tlfb Plaintiff was farmer, the preceding; 
and for horses let to hire for a less period than 28 sue- 
cessive days, for drawing, and used in drawing on duty. 


public roads, carriages used for travelling poster other¬ 
wise, where the distance at the time of the Ring was 
ascertained, and for horees let to hire for a less period 
than 28 successive days, for drawing carHages on pub¬ 
lic roads used for travelling post or otherwise, when the 
distance was not ascertained at the time of the hiring; 
and also a general count for duties on horses let to 
hire, to be used in travelling. 

To which the Defendant pleaded the general issue. 
The cause came on to be tried before Graham B., at 
the Summer assizes, 1822, for the county of Warwick, 
when a verdict was taken for the Plaintiff, for 2Sl. Is. 
subject to the opinion of the Court of Common Pleas, 
on the following case. « 

The Plaintiff was the fai*mer of die post-horse duties 
for the counties of Nbrt^mpton, Midland, Wdrtmeki and 
Oxford; and the Defendant, who was an inn-keeper at 
Kington, in the county of Warwick, was charged by 
the Plaintiff as farmer of such duties, for post-horse 
duties to the amount of 321, 5$, 9d,, iu respect of two 

horses 
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1^ 



V. 

GAltCTT. 


horses let by Defendant on hire*, from the 15th of JVb- 
vemhei'^ 1818, to the 27th o(,Marcht 1821, Wtig for a 
period of 123 weeks, according to the following parti¬ 
cular of the Plaintiff demand) delivered under a judge’s 
order. 

** To the amount of post-horse dn|;it» due by the 
Defendant to the Plaintiff,, as farmer of such duties, in 
respect of horses;!^ by Defendant on hire, viz. two 
horses let on hire, to draw or assist in drawing the 
mail or other coadi up Edge^hiU^ nrar Kington^ in the 
county of Warwick, from the I5th of November, 1818, to 
the 27th of March, 1821, being 123 weefei, 321. 5s, 9d.” 

In the beginning of the year 1819, several persons 
entered into contracts with the superintendent of mail- 
coaches, to run the Kidderminster mail-coach through 
Birmingham and Banbury to London, and Mr. Charles 
Whyatt of Bafdniry, contracted to work it from Kington 
to BanhJd^ the coach emrying ibur inside and three 
outside passengers; the distance from Kington to Ban- 
bury is twelve miles and a half^ the road passes over 
Edge-hiUi which is about three miles from Kington, ex¬ 
ceedingly steep, and afaXmt three quarters of a mile long, 
and the whole stage was to be performed in one hour 
and fifty minutes. The Defendant being duly licensed 
to let post-horse^ agreed with C* Whyatt to furnish him 
weekly with two additional horses, to hook on before 
the liters, to asi^t ln drawing the mail-coach up Edge-- 
hill, at the rate or charge of one gnineaperVeck. The. 
Def^dant did accordingly, but with some exceptions, 
(when he bappenM nqt to have any horses at liberty) 
from the ISth'of ISl#, to the otMarch, 

}82l, Itimiih we&ly such additional horses, and re- 
o^ved frmn C, Wh^ti one gutniea per Wreek for the 
use of such faorse|i, and a man to drive them. Such 
additional horses Wre sent to the bottom Of Edge-diiU, 
to await the arrival of .the coach, except when there 

, happened 
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happened not to be time to send them thither, and then 
they were put on to the coach at Kington^ tokd. they were 
always taken off at the top of the hill. The horses so 
furnished were sometimes horses used by Defendant as 
post-horses, and sometimes they were his cart-horses, 
as it might happen to be convenient to him at the time : 
the coach, to as^st in drawing which the two horses in 
question were used, was a public stage-coach, and was 
drawn by four horses, carried the mail, and was licensed 
to carry passengers. E^e-hiU being very steep, and the 
road up it very bad, the coach could not, without dis¬ 
tressing the regular team of horses drawing it, have 
arrived at Banbury within the limited time, without the 
assistance of two additional horses up the hill. * 

The question for the opinion of the Court was, whe¬ 
ther, upon the construction of the several acts of parli¬ 
ament regulating the post-horse duties, the PlaintifiP was 
entitled to recover ? If the Court should be opinion 
that the Plaintiff was entitled to recover, then the ver¬ 
dict was to stand, otherwise a nonsuit was to be entered. 

The case turned on the construction to be put^on the 
following enactments in 25 G. 3. c. 51., 44 G. 3, c. 98., 
and 57 G. 3. c. 59. By the 25 G. 3. r. 51., intituled, 
“ An act for repealing the duties on licences taken out 
by persons letting horses for the purpose of travelling 
post, and on horses let to hire for travelling post and 
by time, and on stage coaches, and for granting other 
duties in lieu thereof; and also additional duties on 
horses let to hire for travelling post and by timeafter 
a recital of otlier previous acts, and a repeal of certain 
duties granted by the same, it is enacted,t(a) “ That 
for and in respect of every horse hired by the mile, or 
stage to be used in travelling post in Ch'eat Britain^ 
there shall be charged a duty of l|d. for every mile 
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such horse shall be hired to travel post; and that for 
and in respect of every horse hired for a day, or any 
less period of time, for drawing on any public road 
any coach or other carriage used in travelling post, by 
whatsoever name such carriages are or hereafter may be 
called or known for or in respect wh<j,reof any rates or 
duties now or heretofore under the managenient of the 
commissioners of excise, are or have been made payable 
by any statute or statutes now in force, there shall be 
charged, if the distance shall be then ascertained, the 
sum of IJrf. yjfr mile, and if the distance shall not 
be ascertained, there shall be charged the sum of 
Is. 9d. for and in respect of each horse so hired, such 
duty to be paid by th^person or persons by whom such 
horse shall be so hired; that {a) all and every post¬ 
master, inn-keeper, or other person licensed as afore¬ 
said, who shall let any horse on hire by the mile or 
stage, to be used in travelling post, shall, by themselves 
or servants, previous to the using such horse or horses, 
ask, demand, and receive for the use of his majesty, his 
heirs and successors, of and from the person or persons 
hiring the same, the sum of \\iL per mile, for each mile 
such horse shall be so hired to tr.avel, at and after the 
rate or number of miles which he, she, or they shall 
charge such traveller or travellers, for the stage or dis¬ 
tance such horse may be hired to go; and sliall, at the 
same time he or she receives payment of the duty for 
such horse or horses, deliver or cause to he delivered to 
the person hiring such horse, one or more of the stamp- 
office tickets thereinbefore mentioned, as occasion shall 
require, with- the name of the sign of tlie house, his 
or her name, the name of the city or place where such 
licensed person resides, and the name of the town or 
place where such horse shall be hired to go; that (d) 


post- 


(«) 15 * 
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IN TTiii Third Year of GEO. IV. 


Ill 


postmasters, &c. letting out horses to travel by the 
day or less period of time, shall receive, for the use of 
his majesty of the person hiring them for every 
mile such horse is to travel, or Is. dd. for each horse, 
where the distance shall not be ascertained, and shall 
deliver to them stamp-office tickets, properly filled up ; 
that (a) every horse hired for the purpose of draw¬ 
ing any carriage for any less period than two succes¬ 
sive complete days, shall be deemed, for the purpose 
of this act, to be hired for a day, and shall be subject 
to all the same rules, regulations, and restrictions, as 
horses hired for a day or less period of time, for drawing 
such carriages as aforesaid, are by this act made liable 
and subject to; that (6) every postmaster who shdll take 
the hire for horses travelling post shall be accountable 
for the duty: that (c) all horses hired by the mile or 
stage shall be deemed hired to travel post. 


1822. 

Dowse 
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By 4f4> G. 3. c. 98. schedule (B.) 

Every horse, mare, or gelding, hired by the 
mile or stage, to be used in travelling in 
Great Britain, for every mile such horse, .v. d. 
&c. shall be hired to go - - -0 1^ 

Every horse, &c. hired for a less period of 
time than 28 successive days, for drawing 
on any public road any coach or other car¬ 
riage, used in travelling post or otherwise, 
by whatsoever name such carriage now is or 
may be hereafter called or known, if the 
distance, at the time of hiring such horse, 

&c. shall be ascertained, for every mile such 
horse, &c. shall be hired to travel - 0 

Every horse, &c. so hired as last above mei> 
tioned, in any case where the distance shall 
not, at the time of such hiring be ascer- 


(<») j. aj. (A) /. 31. {c) x. 4*. 
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tained, for each day for which such horse, s. d. 
3cc. shall be so hired - - - 1 9 

Every carriage with two or more wheels, by 
what name soever any such carriage now is 
or hereafter may be called or known, which 
shall be employed as a public stage-coach 
or carriage, for the purpose of conveying 
passengers for hire to or from difFei*ent 
places in Greal Britain^ and which shall be 
licensed for carrying not more than four 
inside passengers, (children in lap excepted,) 
for every mile any such carriage shall travel 0 2 
Which shall be licensed for carrying more 
than' four, but not Snore than six inside 
passengers, for every mile any such carriage 
shall travel - - - - 0 

Which shall be licensed for carrying more 
than six, but not more than eight inside 
passengers, for every mile any such carriage 
shall travel « - - - 0 

Which shall be licensed for carrying more 
than eighty but not more then ten inside 
passengers, for every mile any such carriage 
shall travel - - - -04 

Which shall be licensed for carrying more 
than ten inside passengers, for every mile 
any such carriage shall travel - - 0 5 

By 57 G. 3. c. 59., intituled “ An act for letting to 
farm the post-horse duties, and for better securing 
and facilitating the recovery of the said duties,” it is 
enacted (a), that the provisions of the 25 G. 3. c. 51., 
respecting hirings for a day, and for any less period 
than two successive days, shall be applied to hirings 


(a) /. 9. 


for 
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for less than 2S days; that («) from and after the 
SI St of January^ 1818, where any person or persons 
so licensed as aforesaid, shall let to hire by the mile 
or staf^c, any horse, &c. to be used in travelling, 
and shall charge the person or persons hiring the 
same, a specific sum of money for the whole stage or 
distance which the same shall be hired to go, and not 
after the usual rate •per mile, the person or persons 
letting such horse, &c. shall be accountable for one- 
fourth part of the sum of money so to be charged by 
him, her, or them, as and for the duty imposed by 
the 4i G. 3. in such case, and shall deliver to tlie per¬ 
son or persons hiring such horse, &c. the like stamp- 
office ticket, as if the same had been charged'for per 
mile, and shall add thereto the specific sum charged for 
the same; and the person or persons letting such horse. 
Sic. shall also enter into his, her, or llicir stamp-oificc 
w'cekly account, one-fourth part of the sum sjo to be 
chargetl as aforesaid, as and for the <luty payable in 
respect of such horse, Sic. and shall jiay the same ac¬ 
cordingly to the collector or collectors, wdio shall be 
authorised to receive the said duties; and if any such 
licensed person or persons shall refuse or neglect so to 
do, he, she, or they shall, for every such offence, forfeit 
and pay the sum of 1 Ol. 


182«. 

Dowse 


V. 

Garett. 


Lens Serjt. for the Plaintiff First, the contract 
between the Defendant and Whyatt amounts to a hiring 
of the horses in question for a stage, according to the 
letter and intent of 25 G. 3. c. 51. 5.4. There is no¬ 
thing in that act from which it can be inferred that the 
word stage is employed in any narrow or technical 
sense, but it rather appears that in all cases it must 
depend upon tlie contract of the parties: wliercvcr, in 


VoL. I. 
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such contnict a bcj^iuniug and ending is sj)ccified, that 
is a travelling by stage, and the language of'Lord El- 
lenborcni^h, m JVhitc Bcazlci/{a), seems conclusive on 
this point: “ If ii})ou the letting to hire, there be a 
terminus a quo, and a terminus ad quern, specified, it is a 
hiring for that space, and a hiring by tho.stage is a hiring 
for a given space.” That a stage does not necessarily 
mean the interval at which carriages are supjdicd with 
fresh horses, appears from Fuge v. Coc/cram {b) ; and 
if, according to Littleton, a tenant for half a year is 
a tenant by the year (r), a letting for less than a mile is 
a letting by the mile. However, under the 44 G. 8. 
c. 1)8. schedule (B), for a stage consisting of ascertained 
miles, there is one mode of charging; for a distance not 
ascerlaineti, another; and on a road inelctl out by mile¬ 
stones, every space less than a mile may be considered 
as a distance not ascertained ; but at all events, t!ie 
a7 G. .1. e. 5t>. .■.■, !(>., removes every difliculty, and 
clearly apj)lies to conts’acts .‘■uch as the present, by 
which the owner of the hoi’scs has charged the ju-rson 
hiring the .same a specific sum of money lot* the whole 
stage or distance, and not after the usual rate mile, 
and having done this, he must be accountable for one- 
fourth part of the sum so charged. 


La\aes Serjt. for the Defendant. First, in older to 
render a party liable to the iluty under these acts of 
parliament, there must be a hiring and a travelling. 
There must be, even according to 57 G. 3. c. 51). 
5. 16., a liiring for each stage on which the duly i.s 
charged. Now admitting that ihree-quarteis of a mile 
can be deemed a stage, here there was no hiring for 
that stage, but a contract for the u.se of horses by the 
week. There must be also a travelling : for the owner 

(a) j B. (sf l 66 . (t>) I Prices Bep. 317. (r) Litt. s. 67. 

of 
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of the horses is obliged to give the traveller hiring them 
a ticket to deliver at the first turnpike gate. Now where 
there is no travclleri it can scarcely be contended, there 
is a travelling: but these horses were hired to assist in 
conveying the mail, and t|j|jey might frequently proceed 
without any passengers or travellers whatever. Secondly, 
no duty attached here because the distance for which 
the horses were engaged was less than a mile; and all 
the statutes impose a sum^f?/- mile, ‘yor every mile such 
horse shall be hired to go.” The common law doctrine 
ol' Littleton touching a holding by the year, cannot 
apply in the strict construction of a statute imposing a 
tax. Thirdly, and mainly, the duty docs not attach 
here, because these horses wer^ engaged in drawing a 
stage-coach. Taking all these statutes as \\\ pari malerid 
it appears to have been the object of the legislalurt to 
impose a tax on travelling. This lax is levied in dif¬ 
ferent ways to meet the various modes by w liich persons 
who travel are conveyed, but it never v as intended to 
impose two duties on the same journey. For. those who 
travel post, the owner of the horses hired pays a duty 
{)f I’>f/. a mile, on every horse hired. For those who tra¬ 
vel by stage-coaches, the coach proprietor pays 2d, a 
mile on every coacli carrying not more than four iiibide ; 
•Jnd. on a coacli with six inside, and so on in proportion. 
But his payment is made with relation to the number of 
passengers, and is altogether independent of the num¬ 
ber of horses he employs; v.hcllier he drives two 
horses or six horses for a wiiole stage, he pays no more 
than 2d. a mile on a four-inside coach : and if this be the 
law as to a whole stage, w hy should it be otherwise a. 
to part of a stage ? If the jiroprietor pays no more than 
2d. when lie employs his own horses, why should he 
pay more where he hires horses of another ? and yet he 
will pay more if a duty be also exacted from that other 
for letting such horses, since the latter must regulate his 

1 2 bai<.>;iuu 
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bargain according to the charges with which it is in¬ 
cumbered. The coach proprietor, in turn, must regu¬ 
late his fares according to the expence at which be 
obtains his hcwscs; so that the tax on tlie hired horse 
falls ultimately oti the passc^^ger, who would thus pay 
5d. a mile or more, when the legUlature intended 
to charge him with no mOTC than 2d. or 8d. 

Lem in reply, argued that this was not a tax on tra¬ 
velling, but on the several and distinct pro^s of the 
cOach proprietor, and letter of horses ; and the circum¬ 
stance that it ultimately fell on the traveller, in the shape 
of a double duty for the same journey, afforded no iit- 
fcrencc that such was hut the intention of the legislature. 
Tlicre were many other instances in which double 
charges were mode in respect of the same subject 
mutter. 

Park J. now delivered the judgment of the court. 
When this case was presented to our notice, it was 
conceived, ami so argued in the outset, that under 
the circunistances stated, Garett the Defendant was 
liable to pay the post-horse duty for the horses he sup¬ 
plied to draw tile mail-coach up Edge-hill^ its own usual 
complement not being deemed suflicicnt for that pur- 

{KJSC, 

It was supposed, in the beginning of the argument, 
that the case turned upon the 2S G. 3. e. 51., which 
imposed a duty of mile for every horse used in 

travelling post in Great Britain ; upon the 41 G. 3. c, 98. 
which imposed a similar duty on every horsey mare, or 
gelding, hired by the mile, of stage, to be used in travel¬ 
ling (leaving out the word post) in Great Britain, for 
every mile such horse, &c. shall be hired to go : and for 
every horse, &c. so hired, where the distance at the 
time of hiring, shall not ut the iiiuc of such hiring 

be 
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be ascertainedy Is. 9d .; and again, upon the 57 G. 3. 
c. 59., by which it was enacted, that where any persons 
shall let to hire by the mile, or stage, any horse, &c. 
to be used in travelling, and shall charge the person 
or persons hiring the same, a specific sum of money for 
the whole stage or distance which the same shall 
be hired to go, and not after the usual rate^rr mile, 
the person so letting shall be accountable for one>fourth 
part of the sum of money so to be charged by him as for 
the duty imposed upon him by this act. 

If this case had rested upon these clauses of the sta¬ 
tutes alone, it might have been difficult to say that a 
mail-coach and the horses therein employed, were not 
travelling: or that in the fair •construction of the act, 
three-quarters of a mile might not be construed a mile, 
although by fair construction, the then Mr. (now Lord 
Chief) Justice Abhott thought the contrary in White v, 
Bcazlinj (a); nor could it well have been, perhaps, 
contended that where the precise distance was not 
ascertained, but a particular sum was charged, the fourth 
w:is not payable. But upon none of these points does 
tile Court in this case feel itself called upon to declare 
an opinion. 

We found ourselves upon those clauses of the acts 
of parliament, to which our attention was not directed 
in the first instance; and we are of opinion, that none 
of those clauses of the acts, which have just been enu¬ 
merated, apply to the case of stage-coaches; they are 
provided for by distinct and separate clauses applicable 
to them alone. 

In common acceptation, travelling with post-horses, 
or travelling post, means travelling in post-chaises or 

post-coaches of the individual travellers; in all such 

* 

cases, the charge arises upon the number of horses and 
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miles, or on tlie number of days, still however connected 
with the number of the horses. 

In the 44)0.3. c. 98. sched, (B), after stating what 
shall be paid for every horse, &c. hired to travel post, 
the distinction immediately follows, without reference to 
the number of horses employed, but only to the number 
of passengers carried; this statute, therefore, enacts, 
that for every coach, &c. with two or more W'heels, which 
shall be employed as a public stage-coach or ciirriage, 
for the purpose of conveying passengers for hire to or 
from different places in Great ’Britain^ and which shall 
be licensed for carrying not more than four inside pas¬ 
sengers (children in the lap excepted), for every mile 
such carriage shall travel, 2d.; if six inside passengers, 
24 d.; for eight inside passengers, 3\d .; for ten inside 
passengers, 4d .; for more than ten inside passengers, bd. 

But, according to the construction now contended 
for by the Plaintiffi these stage-coaches arc not only to 
pay 2r/., 3d., 4d., or bd. per mile, but are to pay 3d. 
more, because in the course of their journey six horses 
are necessary wJicre four is their usual complement, al¬ 
though it is admitted, that if they pleased they might 
use six, eight, or ten horses throughout their whole 
journey, without any additional taxation. 

It is admitted, however, that the coach-proprietor 
might have tacked on two horses of his own without 
any additional charge; but that, as the Defendant was 
to derive a benefit, as the owner of these horses (having 
no general concern with the coach), he ought to pay: 
but surely this is arguing in a circle, for if the ow'iier of 
the horses is to pay a fourth of his receipt to govern¬ 
ment, under the 57 G. 3.* he will not let to the coach- 
proprietor on the same terms ; and he will include the 
amount of his duty in the price he lets his horses for 
on this particular job: thus it will become a tax upon 
the coach-proprietor, who, it is admitted, might have 

used 
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used ten horses of his own without additiona] charge; 
and, eventually, on the public. But we think this 
question dues not turn on the particular arrangement 
between the parties, but on the great point, whether 
stage-coaches are liable for the number of their horses 
or passengers. 

The argunienf was much pressed upon the court, as 
to the direction, in the statutes, how those who were 
travelling in post-ciiaises, &c. were to receive and to 
deliver the tickets, charging so many miles, &c.; and 
it was asked, how this was applicable to stage-coaches. 
We think much argument may be well founded upon 
this, to shew, that these provisions could not well apply 
to stage-coaches, which may often be without passengcivs, 
who could therefore neither receive nor give tickets. 
But upon this, also, it is unnecessary for the court to 
give any opinion. 

Tiic case of White v. licazlcy (a) has been supposed 
to bear upon this case; with that decision we do not 
feel it at all necessary to differ. All that Lord Ellen- 
horounh and the other Judges of B. R. had to decide 
in that case was, whether the travelling there men¬ 
tioned was a travelling at all (in some of the cases), and 
whether, if a travelling, it was by the mile or stage. 

But this case turns upon totally different clauses of 
the acts from those which were uniler the consideration 
of the Court of King’s Bench ; and we are unanimously 
of opinion, that the Defendant is not liable to the duties 
sought to be imposed upon him by this action, and that 
there must be judgment of nonsuit. 
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REGULA GENERALIS. 

Michaelmas^ 3 Goo. 4. Thursday, 7 Noveftiher, 

To prevent unn(3cessary oxpenccs to Plaintiils suing 
in this court, in case of notice given by prisoners, of their 
intention to apply for their discharge, under any act 
made for the relief of insolvent debtors : It is ordereil. 
That after such notice given to any PlaintiiT, no pri¬ 
soner siiall be superseded, or discharged out of custody, 
at the suit of such Plaintiff, by reason of such Plaintiff 
forbearing to proceed against him according to*the rules 
and practice of this court, from the time of such notice 
given, until some rule or order shall be made in the 
cause in that behalf bv this Court, or one of the Judircs 
thereof. 

And it is further ordered, That a copy of this rule 
shall be hung up in the Fleet prison, the chambers of 
the Judges, and in the prothonotaries’ office, in the place 
where rules of this court are usually hung up. 

R. Dali .AS. 

J. A. Park. 

J. Bur ROUGH. 

J. Richardson. 


END OF MICHAELMAS TERM. 
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OTHER COUR TS, ' 

Hilary Term (a). 

In tlie Third and Fourth Years of the Reign of 

(tkorge 1\'. 


(iN THE EXCHEQUER CHAMBER.) 


The King v. Wait. 


Jan, 29. 


prisoner was convicted before Baijlcij and The prisoner 

Gairoxv B. at tlie la.sX Old Bnihu session.s, of ut- d*® 

name of J, C. 

tcring a forged power of attorney for selling slock, to a power of 

attorney for 

selling stock, which was standing in the joint names of the prisoner and J, C. : The 
forgery having been discovered, the stock was not sold : Held, that J,C, was a com¬ 
petent witness to prove the forgery. 

(fl) Richardson J. was absent during this term, being confined to 
his house by ill health. 

Voi„ I. K whieh 
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The King 


Wait. 


^^hicli v ai5 ^staiulinjr in (he joinl iiiuncs of the prisoner 
and Jolni Cox; the power imported to he exeented by 
tile prisoner and J^thn C(u, and tlie attestation imported 
that it was executed, in the presence of the subscribing 
\>itnt‘ssis, by the prisoner anti John far. The sub¬ 
scribing wiinesses proved that it was i.’ot executed by 
(\kc in th'dr jiresence, that Car’s signature was not 
upon the iiower wlien they attested it, and that they 
iielitMCi! tlie words in the atKstalion “and John Cox* 

V, ere added after ibt'y attested. The banlc ledgtrwas 
produced, accoi’diiig to whicli, the stock was still stand¬ 
ing in t!u' prisoner’s and Car’s names; and the parly 
to wlioiii the power was grantetl, proveil, that wlien he 
apjilied to sell under the* jiower, he- was not pei inittetl. 
Car was then called as a witnesji to prove the I’orgcry 
and other points; he was objected to, but Bnjjleij 
and Grt, ro\' T’. thought him compi'tent, and he was 
examined ; lie ]iroduccd tlu' probate of a wdll of James 
/VV'/ra, by which lie gave ''Ome monev to the ])risoner 
and hj/\u? J yaish, in trust for FJizft/n ih Jh!('ii"ie, for 
lii’c, iv'mainder to Stephen and John Cox : lie proved tliat 
Saa^h rei'used to act, that the trust money was invested 
in the joint names of the jirisoiur and himself, that ho 
never gave anv {lower to sell, that I hi' signature in his 
nr.me was a for<>crv, and that as ■.uon as lie knew ol it, 
;vr. in threi da}s after tlu- date, he wrote, and sent the ^ 
1 . dov^ijif’' letter to the aeeouiilalit gineral ol lh(' bank : 


“ fCringion, 2 ()ih Septrmhe)^ 1822 . 

“ Sir. 

“ Having received information tliat the bank is in 
possession of a {lower oi’attorney, {miporting to be ex¬ 
eented by Mr. John Wait and invM'lf, ior the sale of 
'‘KK'k in liie 8 ]ier eent. consols, standing in our names; 
ii sikIi be the fact, I beg- distinctly to sa^, ] have not 
f xecuted any such power, nor was I privy to its I'X- 

cciition; 
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ecutioij. I should have sent to you express, but I 
understand the bank luive refused to proceed in the 
business without hcaiiiu*- from me; and therefore the 
present mode will be sunicient to apprise you that I have 
not executed the power in question. 

1 am, 8ir, 

“ ^’'our humble servant, 

“ ./no. Coxr 

(Directed) 

'I'he Accountant General, 

Bank of Tmglaiid, 

Ijnidoii. 


1823. 


The Kikg 

V, 

Wajt, 


'^rhis letter was produced by the counsel for the bank, 
and had upon it the country and post-marks: 

no express evidence was j^iven of its reaching the Ac¬ 
countant Cicneral, or any olliccr of the bank. The })?’i- 
soner petitioned the crown on the ground that John Cox 
was improj)erly received as a witness. 

'rile powei' \\as as t(>llows: “ Know all men by these 
}>i-esentv, that we, John JVail, oi' St. James's., Gloucester- 
sh'ne, gentleman, and John Co.i', of IVihnJon, Somer¬ 
set shir<\ attorjjcy, do jointh, aiul Civeli ol us doth 
separately ibr ourselves, aiid l<)r the survivt*r ol’ us, 
iiKilse, constitute, and appoint John (Jndeihill, of the 
slock c'xchange, gentleman, our true and lawful attorney, 
for us, and in ('ur names, and in our bchallj niul also 
for and in lh(‘ name and on the behalf of the survivor 
of ijs, to sell, assign, and transfer all or any part of 
2189 /. 17 s'. K/-5 being all our interest or share in the 
capital t)r joint slock of 8 y^er rent, annuities, erected bv 
an act of parliament of tiie Joth year of the reign of his 
iMajcsty King the Sccamd, [entitled, an act ibr 

converting the several annuities therein mentioned, into 
several joint stocks of annuities transferrible at the 
Bank of JCiiiilfOid, to be charged on the oinking hind, 
tkc.,1 and by several subsequent acts: .aksn to receive the 

K con- 
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consideration money, and give n receipt or receipts for 
the same, and to do all lawful acts rcqui'iic for effecting 
the piemises; hereby ratifying and confirming all that 
our said attorney shall do therein by virtue hereof; 
and in case of the death of both or either of us, this 
letter of attorney, as to all matters anti things which, 
after our respective decease, shall be done by our said 
attorney by virtue of, t)r under colour, or in pursuance 
thereof, shall, so far as the Governor and Comjiany of the 
Hank of England are interested or concerned, be as 
binding upon our respective executors and adminis¬ 
trators, as the same would have been upon us, if li\ing, 
unless notice in writing t>f our respective deatlis shall 
have been previously given to the saitl Gtnernor and 
Conqi.uiy by our executors, or administrators, or by 
some person or persons interested in the jnoperty to 
which this letter of attorney refers, and unless such 
notice be given, wo hereby severally covenant, ))roinise, 
and engage, and bind ourselves ami our respective 
executors and ailministrators, to rnul with the said 
Governor and Company of the Bank of Ei),iilau<ly that 
our respective executors and athninistratoz’s sliall, and 
and do allow, ratify and confirm, as good, valid, and 
etlectual against them, and against «^>nr respective estates, 
whatsoever ^hall or may be zlonc by our said attorney 
after our laspeetive decease, so far as the said Governor 
and Company ot’ the Bank Eiii^land sliall or may be 
in any way tir manner interested tiierein. In witness 
wheretif, we have hereunto set our hands ami .'cals, the 
iwenty-iecond i!ay of Ucltdjcr, in the year of our Lord 
one tlunisaiul eight hundred and twenty-one. 

“ Signed, seah d, and delivered in the jircscncc of us, 
by the above named John Wail and .fohn Cox : 

“ John JVait, (L. S.) 

John Cox. {L. JS.) 

“ William Sheppard, Stationer, Corn Sired., Bristol. 

“ Thomas Uavis^ Atictioneer, Corn Street, Bristol.'^ 


The 
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Tlic cnse was argued by Campbell for the prisoner, 
and Bosaiiquct Serjt. for the crown. 

Arguments for the prisoner. tJohn Cox was interested 
in the question, whether the power of attorney was 
foi'iicd or i>enuine; and therefore he oui;ht not to have 
been athnilt<'d to prove the forgery. 

In civil cases, the rule now adopted certainly is, that 
although a witness be interested in the question, if he is 
not interested in the event of the action, he is a com- 
j)etent witness (r/): but it is equally well established, that, 
upon an indictinenl for forgery, if the witness at the 
time of his examination be interested in setting'aside the 
instrument, supposing it genuine, either as against the 
jnisoner or any ollu'r, he is not comjtetent to }irove 
the Ibrgcry. (A) 

It may be admitted that John Cox had no interest in 
the event of this prosecution, but if at the moment when 
he was calk'd into the witness box, he had any interest, 
however minute, that the power of attorney should 
not be his deed, he ought to have been rejected. In 
/tV/er/e,s’’s ease(r), upon an indictment for forging a j)owei 
of attorney whereby stock was transferred, the pf i'son 
whose name was forjied had not the remotest interest in 
the event of the prosecution, but he was ludd to be an 
ineoinpctent witness to prove the forgery, because it was 
liis int('iest that the power of attorney should not be 
considered genuine. The same principle, as applied to 
various other instruments, is laid down in ffW/Av’s case (r/). 
Ilex V. Russell (c), Thornton'^ case (,/), Rex v. Roberi 
Rhodes case (//). h\ Rex Boston [i\ Lord 

Rllrnlmough^ in referring to the practice of not per- 


182 S. 
The King 


V. 

Wait. 


(rt) Bent Baker, 3 T. R. 27. 
(A) Easds P. C. chajj. 19. 
se»t. 63. Bayley on Bills, 450. 
41I1. ed. 

(r) 2 Strange, 728. 

{d} 3 Salk. 172. 

K 


(i’) I Leach, Cr.Cas. S. 4ih ed. 
(J) 2 Leach, Cr. Gas. 634. 
kjj-) r Leach, Cr. Gas. 24. 

(A) 2 East, PL Cr. 996. 

(») 4 582. 

3 


rnitting 
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luitting a person who has an interest that an instnimenf 
should not he genuine to })rove it forgeil, says, “ U})on 
wliat principle that anomalous case was so sctllojl, 1 can¬ 
not pretend to say; hut having been so settled, it may 
be too much for judges sitting on trials to break in upon 
it ; the anomaly can only b(' remctlied Iiy the legisla¬ 


ture.” And in the recent case of’the Ki>i^. v. CrocLcr [a), 


the twelve jiulgcs held that uj)on an indictment lor Ibrg- 

ing a promissory note, the j^erson whose name was 

forged as maker was not a competent witness, even to 

prove that ho had not ]>aid interest f)n the note in the 

manner re}>re»entefl by the prisotier. >o in H/nilcr v,. 

(/'\ Ah//oi‘i C'. J. savs, “the case ol foruerv luis 

always been <’onsi(i('red an anomaly in the law of evi- 

»/ 

donee.” 


I'lie })oint to be enijuirod into therei'ore is, whether, 
when Jo/ui fW vas ealletl inti.* the \vitiu\ss bo\, he lind 
any interest that this power ol' attorney, ]>nrpc>rtit!g to 
be executed b\ fiiin, should not 1 k‘ hi’> deed. 

There mav be a i;rave doubt, wbether there was sulli- 
cient evidenee that at that time the pc*wei had not been 
acted u})on ; the first witness examined n))on the trial, 
produced a ledger of the Bank in whieh the 

stock appeared standing in the tiaiic's oi’ John JVait and 
t/ohn Cox; but it did n<^t appear to what day the ledger 
was made up, and a transfer of the stock, supj)osiug the 
{)ower of attorney to be genuine, might have taken plaee 
at tlie bank in tlie interval betv.eeii the examination of 
this witness and the svvearinf; oi John Cox. 

But assuming that (he power of attorney Itad not 
been acted upon, still Jofni ('ox. when called itUo the 
witness box, ajipears to have had an interest that it 
should be set aside as forged; if gi'uuine, it w'as then an 
existing valid power ol’ attornry, under which the slock 


(1) 4 i#. ci A. 209. 

might 


(«) a N. Rtp. 87. 
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niiglit Iiave boon lawfully transferred: ii may not iiavo 
been revocable by John Co.c, as it was the joint pt^wer 
of hiiiKseli' and aiiotlicr, and it may have been c()uj)led 
with an interot; but if revocable in its nature, it had 
not been rcvo!u‘cl, ■'ince bein<; under seal it could onlv 
be l•evokc■d by an instriunenl, under seal. 

'I’lie iu)ti(e !‘) t!u‘ Bank of Fnifj^land is no in vocation, 
I'or that is not under seal, and it proceec's upon tlie 
supjiosition (if the power bcinjjj a forgery. Though no 
case has been eNjiressly decided as to the rev(;calion of 
a power oi’ attorney, yet when such a jicnver is iiy deed, 
the levoealion must have ail the incidents ol a (ieed(f i: 
a siilmiission by det'u to arbitration, it is clear, can oi iy 
bt‘ revoked b^ deed. I’l/niot's case (//, WJilnt v. (jiti- 
/r/a'.'f), Kiih^ \'. ,JiJS('jih[<l), Marsh v. liuUi'c![e)-, . nd T.oid 
(hike repeatedly refers to the maxim, “ A’-'/'// /‘e/7 eea . 
rmioh: rsi nalurali a'tjiiiitili qnttni nnuuKjuodqu'^ roc'/S''.) / 
//qairt/ir quo lijjalum c.sfj So that il this inMrunu ih were a 
mere pMwer of attorney, being under sea’, i! could o; iy 
be rc'vokc'd by an instiument under seal: but i; is nituv- 
than a mere power, lor it contains a covenaiil to tiie 
bank, that, in case of the death ol the grantors ol the 
power, their executors shall ratify any act dune under 
tlu‘ power, after the death ol the grantors. 

If tlie law touclmi"' the revocation of di'eds be v.li.ii 
is here eonteiided for, the practice of the bank touci 
ing revoeatioiis, wliatever it may be, cannot alnr (ire 
law. Tlie piobability or improbability of tiie bank 
afterwards allowing the stock to be translerrcd undtr 
the power, is of no consequence; if it be genuine, they 
would, in point of law, lie jnstilied in permitting a ir:ni'- 
fer under it at any tinu: until it is revoked by deed, and 


1893. 


V. 


|\Urr. 



(u) Sht^pp. 'J'oufh. i;i. 
{/>) 

7iv«j,s6o8- 


(//) 5 Tauut.4;z. 
tf) <: it. / 1 .507* 
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they have notice of its revocation; it is possible, there¬ 
fore, if the power was genuine, that, during the very 
time Jo/m Cox was under examination, the bank might 
have been permitting a transfer of the stock, so that be¬ 
fore the examination was eniied, and before the power 
could have been revoked, the transfer miglit have been 
completed; that moment he would have been guilty of a 
breach of trust, and would have been answerable in a 
court <)f equity to Mrs. Fitc/mv and to Stephen C-ox: it 
seems to follow, therelbre, that during the examination 
of the V ilness he had an interest that the instrument 
should be a forgery. 

Supposing that he had an opportunity of revokiitg 
the }H)wer after his examination and belbre the stock 
was transferred ; till revoked, it might at any titne have 
been acted upon; iu case of an acquittal it wouhl have 
been handed back to Under/ii/l, the person to whom it 
was given, ami he no tloultl would have tbrthwith pro¬ 
ceeded with it to the Bank of Kn^land ami sold out the 
stock ; but the witness knew that in case of a conviction 
the instrument would be impounded by the court, and 
no revocation would be necessary ; he hail, therelbre, an 
interest tiiat it should bt' a forjicrv Irorn the necessitv of 
executing a revocation of it, if it was genuim*, for the 
revocation could not be executed without pecuniary ex- 
pence, and though the amount of such expence is im¬ 
material, the stamp alone would be \l. l.'J.s. 

Resides, the tnere execution of a power of attorney to 
sell trust stock, in breach of tlte trust, would probably 
render the trustee liable to be removed bv a court of 

mf 

equity', and to the costs of a bill to be filed against him 
for that purpose; nor is it material, that the loss so to be 
incurred is only contingent. In an action against a 
master for the misconduct of his servant, the servant is 
not a competent witness, because a verdict against the 
master may be given in evidence in an action by the 

master 
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mnstcr airainst the servant to shew what damages the 
master has sustained; but whether or no the master will 
ever bring such action, and wlicther lie will give the 
verdict in evidence, are both matters in contingency. 

There seems to be no doubt, therefore, that it was for 
the interest o\' John Cox that the power should be a for¬ 
gery, and if so, all the authorities concur in deciding 
that he was not a competent witness to prove that it was 
tiot his deed. 


1823. 


The King 


i». 

Wait. 


Arguments I’or the prosecution. '^J’he exclusion of 
witnesses on the ground of interest in prosecutions for 
forgery, is an anonial}' which the courts will not extend, 
and they will at least reijuire that the interest alleged 
should be a certain, not a contingent interest. 

Suppose the power in (juestion genuine, Uin/rr/iill 
would be the ag('nt of Cox, and accountable to him ; the 
power conveys ik) inti-rest to Umirrhill, and deprives 
Cox of noiK'. Cox could only be prijndieed l)y the 
fraud of Umlcrhill, which is not to be presumed. 

lint the power gives no legal authority, for f’n.r’s sig¬ 
nature is not attested by two wdtne^ses, which is neces¬ 
sary to a transfer, under various acts of parliament re¬ 
lating to the Bank iA' En<^Jand. (a) If the power convey 
no authority, Cox can in no way be affected by it. At 
all events the power is revocable by Cox at will, and 
therefore he is not j)rejiKliced by its existence; he could 
revoke it as easily as he could give evidence against it; 
the paper requisite for a revocation is of no value, and 
if a deed stamp should be deemed necessary, the stamp 
acts cannot vary the general principles of law'. 

But this power is revocable without deed; it gives a 
mere naked authority levocable at will; such an autho¬ 
rity is in fact revoked by any act inconsistent with tlic 

(fl) 5i(?. J- L. 2/\. J. 19. 

(ontinuance 
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continuance ol’ the wiil, anti a writinir is not necessary 
to e/reet tlie revocation : so that the rule N//n‘l tarn can- 
‘ti-;iirNS cst naturali (Vqnifaii quain unumqnodquc d/ssolvi co 
I'.qanine quo li^alum rs/y ap})lies only lt> eases where the 
interest irivon is not tlclerminable at will. Thus wills, 
ihoaoh retjuiretl by the statute of wills U) be in writing, 
might bcl’ore the statute of IVaiuls be revoked orally (r/): 
so though by the \2 ('ar. 2. (b), the ap}>ointnient of a 
testantentary guardian must be in tlie })resence of two 
witnesses, it inav be revoked witlK)Ut witnesses: rvparlc 
liiarl of Ilchc<in'. (r) 

E\en estates at will may be put an eiul to by any act 
inconsistent with w'ill. If a man lea'^eth a manor at 
will whereunto a conmujii is appeiulant, if tlie lessor put 
his beasts to use the common, this is a tU-terinination ol 
the \\ill.(f/) And a lease of a manor must lia\e beci'- 
by (leetl. 

As t(' arbitrations, they difier from the (jiiesiion be¬ 
fore the Court, because they arc betv\een two {lartU's; and 
some confusion has arisen i’rom the K'Houing pa^'sage in 
Fiiz/icrherds Abnd’^mcnt {('); “ If the jtarties ])nt them¬ 
selves in award withf)ut deed, tijey (//) may discharge th<‘ 
arbitrators wlthont deed, or enlarge tbc tlay witljont deed, 
by assent of them, bat if the submission be by deed, it 
is otherwise, jn'r Fifich.'^ And rcleiencc is made to tlie 
year book, HiL it) Kd. U. 9. where I-'iuch says nothing. 
Rut in I’quio)'^ case''/’;, though llie revocation was 
by det'd, as aj)jx'ars bv the ])!cadii)o>.;, Lor»! Coke 
lays no stress on that circumstance, but .stales the 
case as il’ it were a mei’t' wi'iting, using the voi-d cutw~ 
Ininand. 


{(i) 1 Roll, Ai>i. 

{h) C, 24. 

(f) 7 ;77. fj. r Lord ///- 

n)cnh\ and tfr Mn tPr of. tii'* 

Ho!',. 


[ti) (in. jjtt ,7 C. I>. 

f< > 'i’il. Arhitt t'Dit)![, 22. 
{/) ?, iio uf;. 


Rm 



IN THE 3d & 4th Years of GEO. IV. 


131 


But a letter of attorney is clearly revocable by matter in 1823. 

2 mis [a): as if a deed of feoffinent and the letter ofattorney x^King 
to make livery be simple, and alter, the feoffor command{h) -u. 

the attorney to make livery upon a certain condition, and Wait. 
he does so accordingly, semhle^ that this is not a good 
feoffment but a disseisin of the feoffor, for scmhle that 
this is a revocation of the first letter of attorney, and 
then this cannot create a new power to make the feoff¬ 
ment without deed. 

If a man make a feoffment of land in two vills, with 
letter of attorney to make livery, and before livery made 
by the attorney, the feoffor himself makes livery of the 
land in one vill, this is a countermand of the letter of 
attorney, so that the attorney cannot make livery in the 
other vill. (e) 

If a man make a charter of feoffment of two acres, of 
which one is in lease for years, and the other in de¬ 
mesne, and make a letter of attorney to make liver}', 
and after the I'eoff’er himself make livery in the acre in 
demesne in the name of the whole, although the other 
acre which is in lease cannot pass by this, still the letter 
t)f attorney is revoked for this acre, for it appears that 
so was tlm intent of the feoffor, (d) In the jiresent case, 

Cox's letter from IVring^iojt. was a distinct and sufficient 
revocation of the ))ower. 

In j)ractice, letters of attorney are never revoked by 
deed, but the acting of the principal is always deemed 
a sufficient revocation: in this respect the cusUnu of the 
bank has been invariable ever since its establishment, 
and it wonhl be liable to an action, if it should make a 
transfer after notice. But this power must be deemed 
to have been executed with reference to tlu' existing 

(«) 2 RoJJ. pi. .5- bonche, ou par parol.'' Aibo 

\b) riie expression in Rrj, Ccoiditions, pl.io6. 

■Vo, Ft offoic-vti pi* 27 * is ** pur (t) 2 Roll. Ahr. iz. pi. 6. 

(a) z Roll. Abr. li. pi- 7, 

practice. 
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practice, and the argument raised on the covenant con¬ 
tained on the power, can on)}' proceed on the supposi¬ 
tion that the power is not revoked. The covenant can 
only be of effect, if the power has not been revoked. 

In Rhodes'^, case Hnjnsham was interested, for his 
stock had been transferred; and it has been usual for 
the bank since that time to replace the stock and exa¬ 
mine the witness. The bank are the persons aflected 
ly the loss: but if the principle now contended for were 
toprcvail, t!ie bank could never release the witness, or 
bring the offender to justice. The consequences of 
holding the witness incompelent would indeed be most 
absurd; he might be examined, if the fraud succeeded, 
though he must be I’ejeeted, if it failed, and the bank 
might be obliged to make a transfer on a suspicious in¬ 
strument, if presented when time might be wanting for 
the formalitv of a revocation bv deed. 

•> mf 

'fhe Judges delivered no opinion publicly, but the 
prisoner was aftcrwarils executed. 


RawES V. KNIGttT. 


A writ served 
in Navcniber^ 
called on De¬ 
fendant to ap¬ 
pear in June : 
an admission 
of debt by 
Defendant, 
subsequently 
to service of 
the w^rit, and 
request of time 
to pay such 
debt, held a 
waiver of the 
irregularity. 


\ HE writ in this case was served on the 12th of 
Kox:eynhcr last, but the notice at the foot of the writ 
calling on the Defemiant to ajipear on the 1 Jlh of r/wac, 

PclL Serjt. last term, obtained a rule nisi to set aside 
the })rocecdings for this irregularity. 

Lrns Serjt. now siicwed* cause against the rule by an 
affidavit, which stated that when the declaration was 
served (on the 20th of November^) the Defendant ad¬ 
mitted the debt, and craved time to pay it. 


The 
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The court held this to be a waiver of the irregularity, 

and 


Discharged the rule 


1823. 

Rawes 

Knight. 


Steers v. Haiirop. 


Jnt 7 . a8. 


// ULLOCK Serjt. moved that an agreement entered 
into, in the course of this cause, by the parties in 
the cause and a third person, should be made a rule of 
court. It was not an .'mrocment to refer matters to 
arbitration, and the apjilieation was not made at the 
instance of either of the parlies in the cause, but the 
agreement contained a clause, providing that it should 
be made a rule of court. 

But the Court thought they could not comply wiili 
the application, and lluUuck 

Took nothiiiff. 


The circvim- 
stance that an 
agreeiheiit 
contains a 
provision for 
it' being made 
a rule of court, 
will not of 
itself authorise 
the Court to 
take such a 
step. 


Davis v. Norton. 


J.r. 


TH E Plainlift’ having unnecessariiy sued out a .sr/;c 
facias to revive a judgincni within a year alter pay¬ 
ment had been made on it, and having procectlcd Ur 
judgment on the scire facias^ in a mode which it \\as 
alleged was irregular, issued a common /Jb/' /rttvo's, in 
which there w’as no mention trf the jiulgmcnl on the 
scire facias. ^ 

Hidlock Serjt. obtained a rule to set aside the execu¬ 
tion lor irregularity. 

TmUhi 


Where a fieri 
facias is sued 
out after a 
scire facias 
on a judgment, 
fieri facias 
must be 
grounded on 
the judgment 
in the scire 
faciasy though 
the srir," 
facias was 
sued out un- 

necessarilv. 
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Taddy Serjt. shewed cause against the rule, and there 
w'as much argument, touching tlie regularity in the con¬ 
duct of the scire Jacias; the judgment of the Court, 
however, did not turn on that, but on the form of the 
fieri facias, Taddij contending, that as the scire facias 
had been sued out unnecessarily, tlie^j^Vvv facias was 
correct in referring to the original judgment, and not to 
tlic judgment on the scire facias. 


The Court held otherwise, and said, that as it was im¬ 
possible to ascertain on the record, to which judgment 
l\\c fieri facias referred, the writ in its common form 
was clearly irregular, and the rule must be made 

Absolute. 


icb. I. 


Wkllaru V. Mos.s. 


O'* HIS was an action of debt, brouglu to recover the 
sum of 3(;s/. (is. 6 d., for money jiaid, laid out, and 


In January 
i8ii, Plait 
then serving 

on Itoard a ex})endctl for the Defendant’s use, and for money had 
single king s by the Defendant tt. tin' ^l^e of the Elain- 

foreign station, Deleudant pleaded, hrst, ud dehel, on which 

was appointed issuc was joined. Secondly, a !»et olf, to which Plaintiir 
by the captain statute of limitations, tin \vhieh issue was 

boatswain or r 

that ship, and joined, 'rhirdiy, the statute of limitations, on which 

continued so joined. At the trial of the cause at the sit- 

on the 15th Trr • 1 /• 

October, 1815, tiiig.s alter last Hilary term at esinunsfer, belorc ])al- 

when the C. J. a verdict was found for the Defendant, subject 

Plaintiff as¬ 
signed to the 

Defendant prize-money, vdiich the Plaintilf \v0 entitled to icceive wlicn due. Tlic 
warrant of the navy-board, confinriing Plaintiff as boatswain, was not signed till the 
2 (>lh October, iZi!; •. Meld, that Plaintiff was not within the opcralion of the acts 
which render void assignments of prize-money' by petty officer, and st'amcn. 

An acknowlegement of the correctness of an account does not require a receipt 
stamp. 
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to the opinion of the Court of Common Pleas on the 
following case. 

The Plaintiff’s case consisted of an admission by the 
Dclerulant, that he had received for the Plaintiff, or on 
Iiis account, the several sums of KJSZ. 18s., of 123/. 17.V. 
6(J., and of 80/. Us., for the whole amount of Avhich, 
ihis action was brought. 

In answer to which case, as to the said sum of J G.i/. 
18.V., evidence was offered and received, that on the lOlli 

OefobfT, 1<S13, an account was submitted to the Plain¬ 
tiff, containing a statement of sums advanced to, and 
of disbursements made for the Plaintiff by the Defen¬ 
dant, in the whole amounting to the sum of UJO/., at 
the foot of which said account, were the following 
words. “ I acknowledge the above account being cor- 
rect, and am fully satisfied therewith.” The Plaintiff 
signed the said account, but the account was not 
stamped with a receipt or any other stamp. The said 
sum of lt)3/. 18.?. had been received by the Defendant 
by virtue of a pow('r of attorney from the Plaintiff to 
the Defendant, e'lnpowering the latter to receive! the 
Plaintiff’s wages as thew became due to him, as .acting 
boatswain of his Maje'-ly’s shi[) Bincphahis. 

'Pile Defendant further gave in i vidence to meet this 
demand of 16.3/. 18.?. a debt of ?/. and upwards from 
Plaintilf to Defendant, not included in the above ac¬ 
count, for money lent and advanced, and for goods sold 
and delivered. 

.Snbsc(iuen( to this acknowledgment, tiiat is to say, 
on the l.'lth of Or/n/w, 1SI3, an indenture or deed 
of assignnl^nt of tlie prize money to which the Plain¬ 
tiff was entitled for his services on board the said 
ship, for the eaplnres ol the island of ,l(wa, 
and the Palamhaiuj^, was executcdniy the Plaintiff to 
the Defendant, tor and in consitleration of the sum of 
100 /. At the time of signing the .said deed of assignment, 

ihe 


1823. 


Wellard 


V* 

Moas, 
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the Plaintiff’was acling boatswain of the said ship, (but 
without an admiralty warrant,) and was then on board 
the said ship. The Plaintiff was proved to have been 
boatswain’s mate on board the said ship from the l^7th 
Marchy ISOJ), to the 18th J8I1, when 

ho was appointed acting boatswain of^the said ship, 
then a single ship on a foreign station, and so remained 
on board as acting boatswain, until and at the time of 
the execution of the said deed, but the warrant of the 
navy board confinning him, the Plaintiff, boatswain of 
the BucephdluSi was not signed until the 26th of Oc- 
tohc}\, 1818. It was also proved, that a boatswain so 
appointed, is treated as such, to jiay and rank, before 
the tlate of the warrant. 

'I'lie Defendant received two payments of prize money, 
under and by viitue of ilie said deed, to whieli the 
Plaintiff liad betome entitled as acting boatswain of 
the said ship, the first jjayinent being \ '2^L 17i. Gc/., and 
the secojul SO/. 1 l.s., making the sum of 2(M/. 8.v. Vyd. 

The questions for tlie opinion of the Court w’ere, 
whether the said deed of assignment vvas void in law, 
or if not wiiolly voiii, w hether the same was available 
to protect the Defendant in the receipt of any sum of 
money beyond the sum of 100/., being the consideration 
money therein mentioju'd, and whether the said ac- 
know'lediiincnt ought to liavc been received in exi^ 
dence: and the verdict was to be entered tiir the Plain- 
tiffi or was to stand for tlio Defcmlant, as (lie Court 
should he of opinion, that the Plaintiff was or was 
not entitled to any thing; and if the Court should he 
of opinion the Plaintiff'was entitled to recoverany thing, 
the verdict w’as to stand for such sum as the dourt should 


direct. 


■ f 


Vaughmi Seijt., for the Plaintiff'. 1st. 'The acknow'- 
ledgment by the Plaintiff is an acquittance, and ought 

to 
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to have a receipt stamp. In Jacob v. Lindsay (a), a 
similar written acknowledgment was held inadmissible for 
w'ant of a stamp, though the witness was allowed to see 
it to refresh his memory as to an oral acktiowlcdgment. 

But, 2dly, jthc assignment of prize money by the 
PLiintid' is not available, at any rate for more than the 
price paid for it. the 4-5 G. 3. c. ?-• s. 92. petty 
oOicers and seamen are deprived of the power of as¬ 
signing their prize money, and a boatswain must be 
deemed a petty oflicer within the spirit of that act. 
But tlie Plaintiff was not even a boatswain, for though 
he performed the duties of such an ofiicer, yet he was 
not legally appointed till the date of the admiralty war¬ 
rant, 2dth October^ 1813. Tlic admiralty alone could 
legally appoint him; and till so appointed, he was not 
entitled to share prize money as boatswain, Donelly v. 
Popham. (b) 


1823. 

Wellard 

V, 

Moss. 


Pell Serjt., for the Defendant, was relieved by the 
Court from arguing the 1st point. On the second his 
argument was as follows. If the Defendant w'as a boat¬ 
swain, he was not a petty officer, for a boatswain de¬ 
rives his authority from a warrant, which distinguishes 
him from a petty officer, and he is classed by 49 G. .3. 
r. 108. i. 6., and by 55 G. 3. c. 60. s. 33. among those 
who are not to be deemed pett}' officers. But the De¬ 
fendant not only acted as boatswain, but was legally 
appointed as such before he received the confirmation 
of the admiralty warrant; for the 49 G. 3. c. 108. s. 16. 
recognizes tlu? power of commanders on foreign sta¬ 
tions, to ])romote and appoint boatswains, and the 
Plaintiff being abroad in a single ship, her captain 
must, from the necessity of the case, be deemed a com¬ 
mander ibr this purpose; the subsc(|ucnt ratification by 


(a) I 460. 
VoL. I. 


L 


(A) I Taunt, i. 


the 
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WiSLUAUD 


V. 
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the admiralty is a proof that the appointment was valid, 
and this distinguislics tiie case from Donellx) v. Popham^ 
where the admiral had no authority to appoint a cap¬ 
tain. Pill V. Taylor (a) is in point, the principle laid 
down there being, that where a party ^ legally ap¬ 
pointed to an office and acts in it, he,is entitled to all 
the advantages attached to the office. 

At all events, the present objection cannot be made 
by the Plaintiff, who claims in the character of boat¬ 
swain, and who made the transfer in that character. 


Vaughan in reply. The Plaintiff was only promoted 
by his commander, and not appointed boatswain till 
he received the admiralty warrant. Pill v. Taylor was 
a case of a custom-house appointment, which is different 
from an appointment by the admiralty, 

% 

Dallas C. J. The question to be determined is, 
whether the Plaintiff’ was, at the time of the assignment, 
any thing more than an acting boatswain ; for it is atl- 
mitted he was acting; but it is urged that he was not 
really a boatswain till he was appointed by the admi¬ 
ralty warrant. Whether he was so or not depends 
upon the circumstances of the case, as they are affected 
by the provisions of the various acts of parliament re¬ 
lating to the subject. It being clear, then, that the 
Plaintiff was acting as boatswain ; was he legally ap¬ 
pointed to the rank of boatswain by a commander 
entitled to appoint him ? As to this, the appointment, 
it must be observed, took place while the plaintiff was 
on a foreign station, where the Lords of the Admiralty 
could not have made the appointment in the first 
instance. They, therefore, not being able in such cases 
to make the appointment when it is required by the 


(^n) II Bastf 414 * 


service, 



IN THE 3d & 4TIf Ye AES OF GEO. IV. 


139 


service, the law has provided a remedy for the incon¬ 
venience which might be occasioned by the want of an 
appointment. By the 4J) G. 3. c. 108. s. lO. it is en¬ 
acted, “ That when any petty officer or seaman shall 
be promoted J^y any commander-in-clnef while a ship or 
vessel is abroad,,the captain or commanding officer of 
the ship «liall make out a ticket for the wages or pay of 
such petty officer or seaman, certifying that he has been 
actually promoted.” Here, therefore, it appears that 
the commander-in-chief on a foreign station has a dis¬ 
tinct power to appoint — a power applicable in the 
present instance; for, if the appointment was duly 
made, it is admitted the Plaintiff was a boatswain; and 
the only question then remaining is, whether the 
confirmation of the Admiralty is necessary to ratify 
such an appointment as this. Now the case does 
not state by whom the appointment was made; it states 
only that the Plaintiff was appointed, but we must pre¬ 
sume that he was legally appointed, because nodiing 
appears to the contrary; and though it has been urged, 
that unless the appointment had been legal, it would not 
have been confirmed by the Admiralty, I do not re¬ 
quire to look at the appointment by the Admiralty, 
(whicli, indeed, has never been before us,) because, if 
the commander on a foreign station has the power to 
make the appointment, the subsequent appointment 
operates nothing. But the case of Donclly v. Pojpham 
is distinguished from the present, by the circumstance 
that the commander-in-chief there had not power to 
make a valid appointment; here he had; and as nothing 
appears to the contrary, I assume that the appointment 
was well made. Considering, therefore, all the circum¬ 
stances of this case, and the provisions of the act of 
parliament as to appointments made on foreign stations, 
I think the Plaintiff was legally a boatswain at the time 

L 2 he 


1823. 

Wellahij 

•V. 

MObS. 
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lie made the assignment, and, therefore, legally entitled 
to assign. 

Park J. On the question touching the stamp, Jacob 
V. Lindsay is an authority in point, and the circum¬ 
stances of that case were stronger than the present as 
far as regards the necessity for a receipt sttmp; the 
word used in that case being received here the word is 
acknowledged. To hold that a receipt stamp is neces¬ 
sary on such occasions would lead to the greatest incon¬ 
venience. The other is a more important objection; 
ffct it appears clearly on the case that the Plaintiff was, 
at the time of the assignment, above the rank of petty 
officer, and therefore not affected by the acts which 
prohibit petty officers and seamen from making an 
assignment of their prize-money. In the case of 
Donelly v. Popham the commander had not authority to 
make an appointment, whereas in the present instance 
he had. As the case states the Plaintiff to have been 
appointed, we must presume he was duly appointed under 
the statute, which expressly refers to the circumstance of 
vacancies occurring on a foj*eign station, and the neces¬ 
sity of an immediate power of appointment to fill up 
such vacancies; and even if a commander-in-chief is 
the only person who has power to appoint in such cases, 
we are bound to presume in this instance that the appoint¬ 
ment was duly made, nothing appearing to the contrary. 
If, indeed, we had nothing but the warrant of the Ad¬ 
miralty before us, we are not bound to consider it re¬ 
trospective ; but where a previous appointment is stated, 
we may presume that the Admiralty would not have 
confirmed such an appointment, unless it had been 
regular in the first instance. The confirmation of the 
Admiralty is a ratification of what was done. Pill v. 
Taylor is an important case on this subject; it goes the 
length of deciding, that though the original captain of 

the 
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the vessel had been re-appointed, and tliat, with a re¬ 
trospective effect, yet as he had not been actively con¬ 
cerned in a capture made during his suspension, the 
acting commander was entitled to the commander’s 
share of prize-money. 



Moss. 


Burrough J. There is nothing in the first objec¬ 
tion ; and as to the second, the answer is clear: the 
Plaintiff had filled the station of boatswain’s mate, 
from which he was promoted to the rank of boatswain: 
a boatswain is a very necessary and efficient officer in a 
ship, and his duties arc altogether different from tln^ 
of a boatswain’s mate. By the statute, he may, on 
foreign stations, be appointed by the commander-in¬ 
chief, and for this purpose, where the party u» serving 
in a ship which sails singl}', the captain of such ship is 
commanderiln-chief. Are we to presume he was not 
duly appointed when the case states that he was ap¬ 
pointed, and shews that the Admiralty afterwards con¬ 
firmed the appointment ? This would not have been 
done unless the first appointment had been made in 
conformity with the acts of parliament. The Plaintiff, 
therefore, was legally acting as boatswain, and entitled 
to make the assignment in question. 

Judgment for Defendant. 
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Practice. En¬ 
titling aifida- 
vits in action 
on bail-bond. 


Feb, 4. 

The Court 
will not pro¬ 
ceed summa¬ 
rily against 
an attorney on 
an affidavit 
charging him 
with an indict¬ 
able offence. 


Ham, Assignee of the Sheriff^ v, Philcox and 

Another. 

^J^HIS was an action upon a bailbond which had been 
regularly assigned by the sheriff, and upon a 
motion made by Hullock Serjt. respecting some of the 
proceedings, a question arose, whether the affidavits in 
ipport of the motion ought to be entitled in the 
iginal action, or in the action on the bail-bond, when 
the court held that they should be entitled, as above, in 
the action on the bail-bond. 


In the Matter of Knight and Hall. 

P the last term, the court on a statement by affidavit, 
granted a rule, calling on Mr. Knight, an attorney of 
this court, to shew cause why he should not pay over 
certain monies to Hall, 

Pell Serjt. now shewed cause against tlie rule, when 
it appearing that the affidavit on which the rule had 
been granted, contained a charge of conspiracy against 
Knight, the court said, if that part of the affidavit had 
been read last term, they would not have granted the 
rule, but would have left Hall to prosecute an indict¬ 
ment; and the charges contained in Hall’s affidavit 
being fully and satisfactorily answered, the Court, after 
reprehending Hall’s conduct, 

Discharged the rule with costs. 
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Long RIDGE and Others v. Brewer. 


Fel>. 4 . 


w 

was an action brought by three Plaintiffs, 
Elizabeth Longridge, Benjamin Barnett^ and Michael 
Armstrong Hodgson, on a special agreement. At the trial 
before Dallas C. J. London sittings, after last TrinityXmm, 
it appeared and was objected, that the surname of//of/gsoM 
had been omitted by mistake in the declaration, issi^ 
and nisi prim record, but it was correctly inserted in 
the writ of capias ad respondendum, and the Defendant 
who pleaded a tender, paid money into court generally 
on the record. The Defendant called witnesses to 
establish the tender, but failed, when the jury found a 
verdict for the Plaintiff, damages Is., to be increased to 
23/. 9s. 5d., if the Court should be of opinion that the 
omission on the record was not fatal. 

Vaughan Serjt., on a former day obtained a rule nisi 
to increase the damages accordingly ; and with respect 
to the omission of Hodgsonh name, contended that such 
omission could only be taken advantage of by plea in 
abatement: that at all etrents the objection was waived 
by the Defendant’s paying money into court, and offering 
evidence of a tender: that these circumstances, and the 
insertion of Hodgsofi*s name in the wilr, clearly proved 
that the Defendant could not have been misled. 
Vaughan cited Dickinson v. Bo’wes {a). Mayor of Steff- 
J’ord. V. Bolton {b), Boughton v. Ercre (c) to shew that 
such an error could not be in this stage of proceeding a 
fatal objection. 

(«) i 6 Eajt, 110. (^) 1 Bos,t^ Pul./^o. (c) 3 Campb. 29 . 

L 4 liullock 


In an action 
of contract, 
the siriiame of 
one of tlirce 
joint Plaintifls 
was omitted 
on the record, 
but the De¬ 
fendant had 
pleaded a ten¬ 
der, and paid 
money into 
court generally 
on the declar¬ 
ation : at the 
trial he at¬ 
tempted, and 
failed in tlie 
proof of a ten¬ 
der, when, after 
the objection of 
the omission of 
the sirname on 
the record liad 
been taken, 
the jury ft)und 
a verdict for 
the Plaintiff, 
damages is. to 
be increased to 
23/., if the 
Court should 
not think the 
omission an 
objection. On 
a motion to 
increase the 
damages ac¬ 
cordingly, the 
Court declined 
to interfere. 
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1S23, Hidlock Serjt. now shewed cause against the rule. 

' ^ The Plaintiffs ouuht to have been nonsuited. The evi- 

LoNGHIDGE ,111 

dence adduced with respect to the tender, and the 

Buewek. money paid into court, did not apply to the cause on 
the record, namely, in which Elizabeth Lotigridge, Ben- 
jamin Barnett^ and Michael Armsii oiig Plaintiffs, 

and Bretver Defendant, but to a cause in which Eliz¬ 
abeth Longridge, Bcnjamm Barnett^ and Michael Arm- 
strong Hodgson were Plaintiffs, and Breivcr Defendant, 
and a tender to the one set of Plaintiffs would not estab¬ 
lish a tender to the other. The writ also applied to this 
latter cause, and the judge had no authority to try any 
cause but the cause on record. The omission of Hodg¬ 
son* & name amounts to the same thing as the omission 
of the namd.of one of several joint Plaintiffs, which has 
always been held an unansw^J|ble ground of nonsuit. 
The court will not, for the sak6 of justice, encourage this 
slovenliness, and assist to the utmost the party who has 
been guilty of it. In Dickinson v. Bowes, the party ap¬ 
peared by the name under which he was sued, and a dis¬ 
tinct acknowledgment was proved. But that and the other 
cases cited, are cases of misnomer, and not of, the entire 
omission of a name. The Plaintiff* may, if he pleases, 
briuff a new action. 

O 

Vaughan Serjt., in support of his rule, urged in 
addition to the topics he had employed before, the in¬ 
justice that would be done if Plaintiffs were defeated on 
a mere clerical mistake, after his demand had to a cer¬ 
tain extent been admitted by the Defendant. 

The Court, however, thought they were not autho¬ 
rized to interfere, and Dallas C. J. who presided at the 
trial, observing that it was very doubtful, whether on 
the merits of the case the Plaintiff was entitled to more 
than the jury had given him, 

Tbe r^lc w'f.s discharged. 
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Richardson v. Fishier. 


Fell. 5. 


NEW triiif liad been moved for in this ease, 
partly on the ground, that the verdict was contrary 
to evidence, but cliicfly on an affidavit froni a material 
witness, that he liad made a serious mistake in giving his 
testimony. 

Vaughan Serjt. shewed cause against the rule. 


On affidavit 
from a mate¬ 
rial witness 
that he had 
made a mis¬ 
take in giving 
his tesrtmony, 
the Court 
granted a nevi' 
trial. 


Per Curiam, If there were nothing else in this case, 
there must be a new trial, on the important affidavit, 
that ll]c witness has madil^ mistake. 

Rule absolute. 


Thompson and Another, Assignees of Chapman, 
a Bankrupt, v , Beatson and Others. 


Feb. 5« 


^HAPMANy the bankrupt, was master and part 
owner of a ship which arrived in the port of 
London, in the month of September, 1820, and the 


Defendants, 
who had a lien 
on C.*s ship, 
received from 
C., then lying 

in prison, the balance due to them on account of disbursements made on the ship, 
and they then delivered up the ship’s papers to C. C. having become a bankrupt 
a fortnight after this payment, (the imprisonment he was then undergoing being the 
act of bankruptcy,) his assignees sued Defendants for the balance so received by them. 
A verdict having been found for the Defendants, with leave for the Plaintiffs to move 
to set it aside, and enter up a verdict for the said balance. 

The Court discharged a rule nisi to that effect, which liad been moved for on the 
ground that the Defendants not having stipulated for the payment of their balance 
as a condition for the surrender of their lien, the payment ought to be considered at> 
voluntary. 


bmik- 
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Thompson 


Beatson. 


bankrupt having addressed himself to the hoflse of the 
Defendants, who were ship-brokers and agents in 
London^ the Defendants received the ship and cargo 
under their care; they made the usual entries at the 
custom-house, and sundry disbursements on Chapmati's 
account, to the amount of about 7S6l. .The Defendants 
possessed themselves of all the written documents be¬ 
longing both to ship and cargo; they sold a part of the 
cargo with the privity of the bankrupt, the proceeds of 
which reduced the Defendants* demand against the 
bankrupt to the sum of 1751. 6s. 

Chapman was a trader, and committed an act of 
bankruptcy, by being arrested for a debt on the 16th 
October^ 1820, and lying in prison till after the 19th 
Decanbei'. On the 19th December a commission of 
bankrupt issued against him,|gn which he was declared 
a bankrupt, and the Plaintim were chosen assignees. 
On the 2d December^ the Defendants stated tlieir ac¬ 
count with the bankrupt in the King’s Bench prison, 
and the balance then appearing due from the bankrupt 
to the Defendants was a sum of 1751. 65. On the 
same 2d December, the bankrupt paid to the Defendants 
the said sum of 1 75l. 6s. Od., for which the Defendants 
gave their receipt, and they at the same time gave up 
to the bankrupt all the documents belonging to the ship 
and cargo, and the bankrupt resumed his possession of 
ship and cargo. 

At the trial before Dallas C. J. London sittings, before 
Mickelmas term last, the jury found a verdict for the 
Defendants, but the Plaintiffs had leave to move to set 
this verdict aside, and in lieu thereof to enter a verdict 
for the Plaintiffs for 175^. 6s. Od., if the court should 
think the payment by the bankrupt improperly made. 


Lens Serjt. having accordingly obtained a rule nisi 
to that effect, the Court stopped Vaughan Scrjl., who 


was 
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was to have shewn cause, and called on Lem to support 
his rule, when he argued that the Defendants having a 
lien on the ship and papers, might have made the 
payment of the balance due, a condition for the sur¬ 
render of them; but as they had made no such stipu¬ 
lation, the paynjent by the bankrupt must be esteemed a 
mere voluntary payment, and not within the exception 
of the statute for payments in the ordinary course of 
trade, or on bills of exchange; nor was the money re¬ 
ceived in ignorance of the btuikrupt’s situation. 

But the Court thought that the Defendants having a 
clear lien on the ship and papers, they would not have 
been given up without the payment of the balance due; 
that the assignees standing in the bankrupt’s place, 
could not, after obtaining the ship, and the papers, 
without which the ship jte not saleable, turn round and 
divest the Defendants or the money which they might 
have secured to themselves, by retaining the ship in 
their possession. 

Rule discharged. 


1823 . 


Thompson 


V. 

Beatson. 


Rennie v. Robinson. Feb. 5 , 

was an action for use and occupation of apart- A, hired 

ments in Maiy~le~bcme, brought under the following of 

circumstances; the house which contained the apartments b. afterwards 

had been devised to a Mrs. Williams, and by a settlement 

, ^ , . . £• • • house to C., 

made alter her marriage, m pursuance 01 marriage arti- gygj 

cles, was vested in trustees for her separate use, and the m an action 

power of leasing was in the trustees. But the settle- 

^ the hire of the 

apArtmeuts: Held, that A, could not impeach C.’s title. 


ment 
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V. 

Robinson. 


mcnt wr.s not registered. The liusband of Mrs. Wil- 
let the apartments to the Defendant as a yearly 
tenant, under an agreement from Williams and his wife, 
but signed only by Williams, and afterwards made a 
lease of the house to the Plaintiff, in which Mrs. 
Williams did not join, and to which she Refused to assent. 
The lease by Williams to the Plaintiff, recited Mrs. 
JVilliams’s marriage settlement. Williams gave the De¬ 
fendant notice of the transfer, and the Plaintiff demanded 
the rent for the apartments; notwithstanding which, the 
Defendant paid it to Mrs. Williams, and never attorned 
to the Plaintiff. 

At the trial before Dallas C. J. Middlesex sittings 
after last Trinity term, Williams was called by the De¬ 
fendant to shew that the house belonged to Mrs. Wil¬ 
liams, and his evidence was objected to, on the ground 
that he could not impeach his own lease to the Plaintiff: 
Mrs. Williams, however, was admitted, and the marriage 
settlement was proved. To the objection that it was not 
registered, (the house standing in Middlesex), it was 
answered, that the settlement being recited in the lease 
to the Plaintiff, he could not plead want of notice, 
which w'as all the registry acts proposed to supply. 
The Plaintiff was nonsuited, with leave to move to set the 
nonsuit aside, and enter a verdict for 1 TL, the sum due 
for the occupation of the house, should the Court be of 
opinion that the Defendant could not impeach his title. 


Tad/Iy Serjt. having accordingly obtained a rule nisi 
to that effect, citing Arnold v. Ilevmlt {a), to|fccw the 
validity of the conveyance by Williams without his wife’s 
joining in the conveyance, 


{«) X h . 443. 


Pell 
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Pell Serjt. now shewed cause against the rule, and 
contended, that though a lessee could not in any case 
dispute the title of his immediate lessor, nor the title of 
the lessor’s assignee, in an action of replevin, yet that 
in an action of contract like the present, he might dispute 
the title of any* person but his immediate lessor. If 
there was no contract, actual or implied between the 
Plaintiff and Defendant, this action would not lie. Had 
the Plaintifl^ indeed, been assignee of Williams, he 
might have sued the Defendant in covenant, supposing 
a covenant to have existed. But the Plaintiff was 
merely a lessee under Williams, and if the legal estate 
in the house in question was in trustees, Williams could 
not convey to the Plaintiff, so that in no way could .a 
contract exist between him and the Defendant. 


1818. 

“■ V ' 

Rennie 


v. 

Robinson. 


Dallas C. J. The Defendant ^as used and occupied 
the premises under a lease from Williams, and so has re¬ 
cognized Williams's, title: Williams then conveys ioRennie, 
and the Defendant has notice of this conveyance. Rennie 
only stands in the shoes of Williams, but the Defendant 
continues to occupy under him, and as the Defendant 
was not competent to impeach the title of Williams, 
neither is he competent to impeach that of Rennie. 

Park J. concurred. 

Burrough j. The reversion which was in Williams 
is ill Rennie, and the Defendant cannot controvert his 
title. ^ 


Rule absolute. 
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Feh . 5. Fisher and Another, Assignees of Chesmer, 
a Bankrupt, v. Miller, who has survived 
Henning. 


jt. had, for 
the purpose of 
sale, consigned 
a cargo* of fish 
to B-t who 
was in corres* 
pondcnce and 
connected with 
the house of 
C’. C. had 
advanced mo¬ 
ney to A., on 
an engagement 
from A, that 


^HE Plaintiffs sought by this action to recover 500/. 

which the Defendant had received for Chesmer upon 
the sale of a cargo of fish, and which, as the Plaintiffs 
Alleged, Defendant had improperly paid over to the 
house of M'^Intosh and Wartnahy^ contrary to Chesmer’s, 
directions. 


At the trial before Dallas C. J. London 


sittings 


before Michaelmas term last, the state of the case ap¬ 
peared to be as follows. 

Chesmer^ who rested in London^ was in 1814? the 


the proceeds 
of the cargo 
of fish should 
be remitted by 
B. to A. 
through the 
hands of C., in 
order that they 
might so con¬ 
stitute a se¬ 
curity for the 
money ad¬ 
vanced by C. 
A. then wrote 
to B.y telling 
him that the 
cargo of fish 


owner of a cargo of fish, shipped at J^emfomiMand in 
a vessel called the Martha the Defendant Miller car¬ 
ried on business in partnership with Henning, at Rio 
Janeiro- Messrs. McIntosh and Wartnaby, who carried 
on business in London, and were in correspondence and 
connected with the Defendant, recommended him to 
Chesmer as a proper person to dispose of any cargoes 
which Chesmer might send to Rio Janeiro, and Messrs. 
M^IrUosh and Wartnaby being for premiums of insurance 
and otherwise considerably in advance to Chesmer upon 
certain cargoes of wine, in two ships, called the Venus 
and the Sisters, it was agreed, that those cargdU should 


was not re¬ 
sponsible for any advances made by C. Notwithstanding this jB., after the receipt 
of Al^ letter, remitted the proceeds to C, who retained them to cover his advance. 
A. having become bankrupt, and his assignees having sued B. for these proceeds: 

Held, that a jury was warranted in considering A*% engagement as an appropri¬ 
ation of the cargo of fish, which he could not rescind, and not a mere order for 
payment of money, which could be revoked by a subsequent countermand before 
payment. 


be 
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be consigned to the Defendant at B,io Janeirot and that 
he should remit the proceeds to Chesmer, through the 
house of McIntosh and Wartnahy^ by way of security 
for the sums advanced by them. 

Things were in this state, when in October^ 1814, Ches- 
mer applied to J4^Intosh and WaHnahy to advance 5001, 
more for Thomas Morris, who had before that time 
been in partnership with Chesmer, and was then engaged 
in business with his brother William Morris. T. Morris 
and Wartnaby, who were called as witnesses, stated, 
that McIntosh and Wartnaby being already much in 
advance to Chesmer, were reluctant to give him further 
credit, till Chesmer promised that the proceeds of the 
cargo of fish, as well as of the other cargoes, should also 
be remitted by the Defendant through the hands of 
McIntosh and Wartnaby, to be by them applied in re¬ 
duction of the advance of 500/.; upon which McIntosh 
and Wartnaby, on the 20th of October, 1814, advanced 
the 500/. to T. Morris, which they would not other¬ 
wise have done, and the amount was afterwards, on the 
14th of March and 10th of May, 1815, remitted to 
them by the Defendant Miller out of the proceeds of 
the cargo of fish. 

The Plaintiff also claimed 58/. 16s. beyond this 500/. 

Sundry letters were then given in evidence. In one 
of Jtdy 28th, 1814, addressed by Chesmer to McIntosh 
and Wartnaby, Chesmer said, “ As I have always con¬ 
sidered any business I may do witii Messrs. Miller 
and Henning, under your guarantee, and have been 
encoursfhd therein by the respectability of your firm, 
I cannot have the least objection to direct those friends 
to remit us, on or through you, for my consignment 
per Venus and Martha, The Venus will load about 
280 pipes of wine and brandy; you will do me the favour 
of informing me what advances you will make on this 
cargo, on handing over the bills of lading at a pro rata 

per 


151 

1823. 

Fisher 

V. 

Miller. 
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per pipe. The Martha is loading at Nmjhundland a 
cargo of about 2500 cjuintals of fish in casks, to the 
address of Messrs. Miller and Henning. I expect to 
receive the bills of lading in September; as the latter 
come forward, and insurance is effected by you, your 
acceptances, as for the Venus's cargo pn account, and 
on transferring to you the bill of lading, will be a great 
accommodation to me; I request, therefore, you will 
inform me whether you can comply with my request.” 

In a letter, dated the 21st October, 1814, and ad¬ 
dressed by Chesmer to Miller and Henning, Chesmer 
said, “ Our friends, Messrs. McIntosh and Wartnaby, 
having agreed to advance Messrs. fV. and T. Morris 
for our account 500/., on the security of our cargoes 
j>er the Venns and Sisters, consigned to you,” “ Wc 
hereby direct and empower you to pay them that sum.” 
“ The management of the sales will remain with you 
until Messrs. McIntosh and Wartnabijs demand is paid 
from the cargoes of the Verms and Sisters'* “ The 
security given the latter does not apply to the Martha's 
cargo of fish, which please to observe.” 

Signed, “ Chesmer and Co.” 

In a letter of the 1st of January, 1815, marked 
vate, and addressed by Chesmer to Miller, Chesmer, after 
announcing the dissolution of his partnership with 
T. Morris, said, “ Mr. Morris had no sort of interest in 
the cargoes of the Venus and Martha, of which the 
returns are legally and incontestably mine, to support 
my engagements and advances for the liquidation: 
amongst the latter are claims of Messrs. McIntosh and 
Wartnaby, for their advances on the Sisters' account, for 
premiums of insurances as brokers, and for 500/., which 
I consented to give Messrs. W. and T. Morris by an as¬ 
signment on you from the net proceeds of the Martha 

and 




IN THE 3d & 4th Years of GEO. IV. 


153 


and Vettus^s cargoes, consigned to you; I am sure you 
will excuse my frankness when I tell you, that, having 
of myself directed you from Spain and Neu^oundland, 
the cargoes of the Venus and Martha^ without Messrs. 
McIntosh and Co. or Mr. Morris having advanced one 
fraction on account of these cargoes, I could not avoid 
feeling uneasiness when I understood that your JUmdxm 
friends declined any support to your house, and grounded 
their refusal on unliquidated sales by your concern.” 

A letter was also proved, bearing date the 8th of 
Marchy 1815, addressed by Miller at Rio Janeiro, to 
Chesmer, by which Miller acknowledged the receipt of 
Chesmer^s letter of the 21st of October, 1814, (saying, 
“ We take notice of your order of the 2ist of October,**) 
and also thanked Chesmet' for his private letter of Ja~ 
nuary 1st, 1815. 

The jury found a verdict for th? Plaintiff damages 
only 58/. 16s. 


1823. 

Fisher 


V. 

Miller. 


Pell Serjt., for the Plaintiff, in the last term moved 
for a rule 7iisi to set aside this verdict, and to have a 
new^ trial. He contended, that Miller and Henning 
were Chesmet^s, agents; that it was an incontestable 
principle, that where a party ordered his agent to pay 
money, and afterwards, before the money was paid or 
passed in account, countermanded such order, the agent 
paying after such countermand, must be deemed to 
have made the payment wrongfully and without au¬ 
thority. He then urged, that it was by no means clear 
in the present case, that Miller had ever received any 
order to pay the 500/. in question to McIntosh and 
Wartnaby out of the proceeds of Chesmer*s cargo of 
fish. But even if they had, Chesmcids letter of the 21st 
of October, 1814, was a clear countermand of any such 
order, and Miller*^ letter of the 8th of March, 1815, 
acknowledging the receipt of Chesmeids letters of the 
VoL. I. M 21st 
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182.^. 21st of Oclohcry 1814, and 1st of January, 1815, and 

_ saying that he took notice of the order of 21st October, 

Fisher j b » 

shewed that he himself considered the countermand to 
Miller. jjg complete, notwithstanding any ambiguity occasioned 
by the letter of the 1st oi Janiuiry, 1815. 

The Court having granted a rule nisi^ 

Vaughan and HuUock Serjts. now shewed cause against 
the rule, and took a distinction between a mere order 
to pay, and an actual appropriation of a fund for pay¬ 
ment. As to a mere order to pay, they admitted the 
principle laid down by Pell; but they contended, that 
such principle did not apply to the case of an appro¬ 
priation, which they insisted a party could not rescind 
after he had once completed it. They then argued, 
that the testimony of Morris a^d Wartnahy established 
a complete appropriation by Chesma'oi the cargo of fish,, 
for the purpose of securing the advance of 500/.; that 
Chesmer'^ letter of the 21st of October, 1814, written 
immediately after this appropriation, was little else than 
a direct fraud, but whether so or not, it could not re¬ 
scind a previous appropriation of the proceeds of the 
cargo. They cited Firbank v. Bell, {a) 

Pell, in support of his rule, contended that there had 
been no appropriation, and that, therefore, the verdict 
was contrary to evidence^ 

Dallas C. J. If what the witnesses said be true, 
the letter of the 21st of October was written in violation 
of the agreement under which Chesmer had obtained the 
money. But the letter of the 1st of January, 1815, is 
a direct admission of that agreement; the jury had the 
letters and the accounts before them, and not one of 


(«) A . 36. 


them 
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them had any doubt that the cargo of fish had been * 
appropriated to the payment of the advance of 500/. 

1 told the jury there was no doubt as to the law; that as 
a general principle, it was quite clear that an agent who 
receives orders to pay, is not justified in doing so, if 
beQ:>re payment^ he receives counter orders. But I 
directed them to consider the correspondence and the 
testimony of the witnesses, and to determine whether or 
no an appropriation had been made. They were sa- 
tified that such was the case, and I see no reason for 
disturbing the verdict. 

Park J. If Morris BXidi'Wartnaby are believed, there 
was an appropriation of the cargo of fish, which Ches- 
mer had no power to rescind. A party who obtains 
money on an agreement^ cannot be allowed thus to 
deprive the lender of the security which as stipulated 
for and granted, and this does not at all affect the power 
of a principal to countermand an order given to an 
agent to pay money. 

Burrough J. After the testimony of Morris and 
Wartnabyy it cannot be doubted that McIntosh and Co. 
advanced their money upon the assurance, that they 
should have the security of the cargo of fish; if so, that 
security could not be retracted. The verdict is clearly 
right, and the present rule must be 

Discharged. 


1823. 


Fisher 

V. 

Miller. 


M 2 
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1823. 


Feb. 6. 


Ibbotson *v, Tindal* 


Where the 
Defendant was 
already in cus¬ 
tody when 
Plaintiff’s 
capias issued 
againsb hiniy 
and afterwards 
escaped} the 
Court refused 
to set aside an 
attachment 
against the 
sheriff for not 
bringing in the 
body} and to 
drive the 
Plaintiff to his 
action against 
the sheriff^ 
which was 
moved for on 
the ground 
• that the sheriffi 
having taken 
no bail-bond} 
ought not to 
be responsible 
summarily by 
attachment. 

In the same 
case the sheriff} 
having return¬ 
ed to the 
capias : I 
have taken the 
Defendant} 
whose body 
remains in the 


A WRIT of capias ad re^ondendunif returnablein three 
weeks of the Holy Trinity, was issued in June last 
to the sheriff of Wurcestershirey against the Defendant, 
then a prisoner in the gaol of the county of Worcester, 
under an extent in aid; whereupon the sheriff lodged 
with the gaoler a warrant on the writ of capias, and in¬ 
formed the Plaintiff’s attorney he had done so. On the 
28th of June the sheriff being ruled to return the writ of 
capias, made a return on the writ in the words follow¬ 
ing, “ I have taken the within yarned Defendant, whose 
body remains in the prison of our lord the king, under 
my custody,” which return with the writ was duly filed. 
In Jid%f, a writ of habeas corpus issued out of the Court 
of Exchequer, directing the sheriff to have the body of 
the Defendant before a judge at chambers, for the pur¬ 
pose of shewing cause why he should not be discharged 
on the extent in aid: the gaoler, or some person de¬ 
puted by him, accompanied the Defendant for this pur¬ 
pose to London, where he escaped without the know¬ 
ledge, consent, or participation of the sheriff or under¬ 
sheriff, as it was averred in the under-sheriff’s affidavit; 
but there was no affidavit from the gaoler. The Plain¬ 
tiff then ruled the sheriff to bring in the body. And in 
Michaelmas term, Vaughan Seijt. obtained a rule nisi, 
calling on the Plaintiff to shew cause why the sherifi* 
should not be at liberty to amend his return on the writ 
of capias, by striking out the return on the writ, and 


prison of} &c.;” 

the Court refused to allow him to amend the return by striking It out and making 
another according to the fact. 


returning 
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returninpf according to the fact, “ that on the receipt 182S. 

of the writ by the sheriff, the Defendant was in custody 

, . « , . Ibbotson 

at the suit of other persons, and from thence, until and 

at the return of the writ, at the suit of other persons Tindal, 

and the Plaintiff:” but the Court, upon cause shewn, 

thinking the fii;^t return substantially correct, and that 

the amendment was only prayed with a view to ex- 

,^erate the sheriff, discharged the rule. The Plaintiff 

having then sued out an attachment against the sheriff 

for not bringing in the body, 

Vaughan Serjt. obtained a rule nisi to set aside this 
attachment, on the ground that the sheriff was innocent 
of this escape, and that at all events he ought not to be 
responsible, because the Defendant being in custody 
when the Plaintiff’s capias issued, the sheriff could take 
no bail-bond for his security; but if the attachment were 
set aside, the Plaintiff might bring his action against 
the sheriff for the escape, in which case the amount of 
the damages might be enquired into, and the sheriff be 
thereby enabled to have his remedy over against the 
gaoler in case a verdict should be obtained against him. 

** 

Pell Serjt., having shewn cause, 

The Court, after observing on the circumstance that 
the gaoler made no affidavit, and the duty of the sheriff' 
to bring in the body when called on to do so, thought 
that no grounds had been shewn for thus interposing in 
his favour, and 

Discharged the rule. 


M 3 
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1823. 


Feb. 7 . 


Turner Meymott. 


A tenant hav¬ 
ing omitted to 
deliver up pos¬ 
session when 
his term had 
expired after 
a regular no¬ 
tice to quitf 
the landlord) 
in his absence* 
broke open the 
door* and re¬ 
sumed posses¬ 
sion; though 
some articles 
of furniture 
remained. 

The tenant 
having obtain¬ 
ed a verdict 
against the 
landlord in 
trespass for 
this entry, the 
Court granted 
a new trial, 
liolding that 
the landlord 
might so enter 
in such case. 


'^RESPASS for breaking and entering Plaintiff’s 
house. At the trial before the Lord Chief Baron, 
Guilford Summer assizes, 1822, it appeared that the 
Plaintiff had been tenant of the house to the Defendant, 
from week to week; that he had received a regular no¬ 
tice to quit, but omitted to deliver up possession, where¬ 
upon, the ^Defendant, at a time when nobody was in the 
house, broke open the door with a crow-bar, and other 
forcible applications, and resumed possession. Some 
little furniture was still in the house. The Chief Baron 
having said that the law would not allow the Defendant 
thus forcibly to reinstate himself, the jury found a ver¬ 
dict for the Plaintiff, whereupon, 

J 

Tadd^ Serjt. obtained a rule 7mi for a new trial, and 

Pell Seijt. now shewed cause against the rule. The 
question is, whether when a tenant refuses to deliver pos¬ 
session after a regular notice to quit, the landlord may 
make a forcibly re-entry; but it cannot be permitted he 
should take the law into his own hands, and do that by 
violence which is usually accomplished by an action of 
ejectment. It is contrary to the first principles of law, 
that he should become Judge in his own cause, and sub¬ 
stitute his own strength for the ordinary civil process. 
If there had been resistance, and death had ensued, the 
crime of murder would have been committed; and it 
makes no difference that nobody was ih the house, for 
the Defendant could not ascertain that till he entered, 
and the Plaintiff might have come up while the violence 


10 


was 
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was progress. Some furniture being in the house, 
this was not a case of vacant possession. The statute 
of 11 G. 2., which gives the landlord double value where 
the tenant holds over, shews what is the appropriate 
remedy in such cases; but tlmt statute would be useless, 
if the landlord might thus take the law into his own 
hands. It might be urged, that if the landlord had 
proceeded irregularly he would be liable in an indictment 
for^a forcible entry, but his subsequent liability would 
not justify the previous wrong. In Tauntm v. Costar (a), 
the entry made by the landlord’s putting his cattle on 
the ground, was entirely peaceable, and to that there 
could be no objection; so that Lord Kenyon^s observ¬ 
ation, that if he dispossessed the tenant with a strong 
hand, he would be liable for a forcible entry, but there 
could be no doubt of his right to enter on the land at 
the expiration of the term,” was uncalled for by the 
case before him, and leads to the absurdity that, in cer- ■ 
tain cases, a landlord may enter, and yet he shall be 
punished for the entry. Pell also referred to Davies v. 
Connop* {b) 


1823. 

Turneh 


1 '. 

Meymott. 


Dallas C. J. The high respect which I entertain for 
my Lord Chief Baron, has alone made me hesitate a 
single moment, and even now, perhaps, as the cause is 
to go down to be tried again, I ought not to express an^ 
opinion. The question is, whether a landlord has a 
right to enter in the manner the Defendant did under 
the circumstances of this case, in which the tenant held 
over after his right to possession had ceased, and the 
landlord’s right to enter had accrued. It must be ad¬ 
mitted he had a right to take possession in some way f 
the case of Taunton v. Costar is in point, to shew that 
he might enter peaceably, and that no ejectment was 

(a' 7 T, R, j[^i. {l>) i Rrhef 53 . 

M 4 necessary. 
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1823. 

Turner 

Vm 

Meymott, 


Feb. 7 . 

The Court re¬ 
fused to strike 
an attorney off 
the rolls on 
the ground 
that he had 
not served a 
admission. 


necessary. If he has used force, that is an offence of 
itself; but an offence against the public for which, if he 
has done wrong, he may be indicted. 

Paek J. I am of the ^me opinion. The declar¬ 
ation states that the Defendant broke and entered the 

c 

house of the Plaintiff, but the fact was not so; the 
Plaintiff liad gone out, and the house was not his, but 
his landlord’s, who had a right to break his own door; 
as no person was within, there could be no danger to 
any man’s life. Lord Kenyon says, in Taunton v, Costar^ 
it is clear the landlord could have justified in a plea 
of liberum tenementum. There can be no doubt of his 
right to enter upon the land at the expiration of the 
termand that decision, in my judgment, goes the 
whole length of the present. 

Bureough J. I was once concerned at the Cock¬ 
pit in a case similar to the present, where I used the 
same arguments as have now been urged by my Brother 
Pellf but Lord Kenyon and Lord Alvanley who were 
there, entertained no doubt, and said the landlord might 
enter. The rule for a new trial in this case must be 
made 

Absolute. 


In the Matter of Page. 


pAGE had been admitted an attorney of this court 
after considerable opposition before a judge at 
chambers, who thought the opposition malicious. 


regular clerkship, and had misconducted himself previously to 

HuUocJc 
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HidlocJc Serjt., upon affidavit, alleging that Page had 1823. 

In the Matter 

matters against him, now moved for a rule calling on of Page. 
him to shew cause why he should not be struck off the 
rolls ; but the affidavit did not suggest any misconduct 
subsequent to his admission. HuUocJCf however, con¬ 
tended that the Court were competent to review the 
circumstances under which the admission was obtained; 
butriic adduced no instance of a similar application, and 

The Courtt intimating, that to support the motion, a • 
case should have been made out of misconduct subse¬ 
quent to admission, even if there had been no opposition, 

Refused the rule. 


never served a regular clerkship, and charging other 


Threlfall V. Webster. 


Feb, J, 


J^ENS Serjt. had obtained a rule, calling on the De- The Plaintiff, 

fendant to shew cause why he should not produce ” 

" ^ ^ _ on bills of ex¬ 

certain bills of exchange, specified in the declaration in change, upon 

this cause, in order that the Plaintiff might inspect and affidavit 

, . i.- , fat' that the bills 

take copies of them. 

The motion was made on an affidavit, that the bills the Defend- 

had come into the Defendant’s hands by fraud, (though fraud^'and^lud 

the particulars of the fraud were not stated) and that never been 

they had never been satisfied. satisfied, ob- 

nt. 1 * • tamed a rule 

On the part of the Defendant, an amdavit was put m ^he 

which directly negatived the fraud, and asserted that Defendant to 

the bills had been satisfied. Upon this, an?pe^t*™* 

Plaintiff to 


take copies. The Defendant having, by affidavit, denied the fraud and nonpayment, 
the Court di8chai;ged the rule. 


Bosanqtieb 
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1823. 


Thrblfall 

V. 

Webster. 




Bosanquet Serjt. who shewed cause against the rule, 
argued that the Court had not jurisdiction to compel, 
or at all events, when the charge of fraud was so directly 
negatived, would not compel the Defendant to produce 
instruments, the exclusive possession of which might be 
his only defence against an unjustifiable demand, which 
a knowledge of the contents of them might enable the 
PlaintilF to establish : that in bill transactions, the pos¬ 
session of the bill by the party chargeable, being con^ 
sidered the safest means of preventing any second 
demand upon'it, regular receipts were seldom or never 
taken upon payments, and that therefore possession of 
the bill by the Defendant afforded the strongest pre¬ 
sumption of its having been paid; that the Plaintiff by 
omitting to state the particulars of the fraud alleged, 
had prevented the Defendant from denying it otherwise 
than in a manner as general as it was charged; and 
that the most eminent lawyers, particularly Lord Eldo?i, 
while he sat in this court, esteemed summary interpo¬ 
sition, in cases of this nature, highly inexpedient, except 
where the grounds for interfering were made out in the 
clearest manner. Such an application had, indeed, 
seldom if ever been acceded to, except in cases where both 
parties had an interest in the instrument, or the instru¬ 
ment required stamping; if the bill in the present in¬ 
stance had been paid, the Plaintiff had no interest in it. 


Lem and Vaughan Seijts, in support of the rule, 
maintained that the general allegation of fraud was suf¬ 
ficient to support this application, and that a disclosure of 
the details of the fraud would lay open the whole of the 
Plaintiff’s case. They cited Bateman v, Phillips, (a) to 
shew the jurisdiction of the court. Their object was 
not to deprive the Defendant of his defence, but merely. 


[a) 4 Taunt, i6i. 


bv 
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by setting out the bills correctly, to prevent their own 1823. 
failure upon any alleged variance. ^ j- ^ -n ■’ 

V. 

Dallas C. J. I entertain no doubt as to die juris- Webster. 
diction of the Court to interpose in coses of this de¬ 
scription; but ^ how to dispose of them must depend 
on the discretion of the judges, and that, upon the cir¬ 
cumstances of the case. Difficulties have arisen from 
time to time, with respect to the general question^ on 
what ground the Courts will order an inspection of in¬ 
struments to enable the Plaintiff to proceed in cases 
where he could not otherwise establish his claim: 
originally, Lord Mamjkld held that these summary 
applications might generally be entertained in courts of 
law, to save the expence of resorting, for the same pur¬ 
pose, to a court of equity; but many eminent persons 
have entertained doubts as to the correctness of this 
doctrine, and that brings me to the consideration of 
the circumstances under which these orders have usually 
been made. A distinction has been drawn between 
cases where both parties have aiM^nterest in the instru¬ 
ment, and where only one is so interested. But in the 
present case, where the parties have an adverse interest, 
will the Court interfere? and will they interfere as a 
matter of course? if this were the practice, why does 
the party who makes the application, go on to say that 
the bills were fraudulently obtained ? He evidently relies 
on that special ground of application; though he states it 
generally, and it is as generally denied. But the pecu¬ 
liarity of this case is, that the Plaintiff says the bills were 
obtained by fraudulent means from him: and if so, it 
is incumbent on him to state to the court the nature of 
the fraud. As to the general principle which regulates 
the interposition of the Court in matters of this kind, 

I wish to look into the cases before 1 come to any de¬ 
termination on the subject; but the present application 

appears 



164 


CASES IN HILARY TERM 


appears to have been made on special grounds, which 
have been distinctly answered, and to those grounds I 
should be disposed to confine it; however, I do not 
decide now; my mind is surrounded by difficulties on 
the subject of these applications, although it has been 
usual to comply with them. ^ 

The decision hiiving been thus postponed, Dallas C. J. 
this day said, Under the special circumstances of this 
case, we think the rule ought to be discharged.” 

Rule discharged accordingly. 


West Ashdown and Palfrey, Bail of Price. 

the 7th Mat/i 1822, the Plaintiff lodged with the 

sheriff of Worcestershire^ for the purpose of charg- 

jug tjjg Jjjiil in this cause, a capias ad satisfaciendum 

tiff gave him against Price^ returnable in five weeks from Easter day. 

time, and dis- On the 13th of May^ Price offered to the PlaintiiTs 

]»Dsed with agent to surrender in discharge of his bail, and expressed 

on an under- a determination that they should not charged, but an 

standing that arrangement being proposed touching the sale of some 
the bail should ^ ^ ™ 

continue liable. Price s property, the Plaintiff s agent agreed to dis- 

On the nth pense with his surrender for six weeks, upon an under- 

June the bail, tJjg Ijail should remain liable, and the fol- 

ignorant that o 

the Defendant lowing agreement was afterwards entered into, the bail 

had offered being ignorant that the Defendant had offered to sur- 
to surrender, ° 

signed an render. 

agreement to “ On Messrs. Brace and Selhy, on the part of the 

continue liable; Defendant, undertaking that the bail should not be dis- 
the principal 
always declar¬ 
ed himself ready to surrender ; but in Trinity vacation the Plaintiff, without notice, 
issued proceedings against the bail, returnable in Michaelmas term. On the 29th of 
October the principal obtained his certificate under a commission of bankruptcy : 
field, that the bail were discharged. 

charged 


1823. 


Threlfall 

V. 

Webster. 


Feb, 7. 


The print 
offered to 
render on 
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charged from their present liability, I, George HU 
attorney, or agent for the said Plaintidv do undertake 
to stay all further proceedings for 6 weeks from the 
18th instant; and we, Messrs. Brace and Sell^, attor- 
nics, or agents for the said Defendant and his bail, do 
hereby undertake, tiiut in consideration of the PiaintifF 
suspending all proceedings against the bail of the said 
Defendant as aforesaid, their liability shall continue; 
witness the hands of the said George Hill and Brace 
and Selbyi this 23d May, 1822. 

“ George Hill, 

“ Brace and Selby, 

acting as the attornies on this occasion. 


1823. 

West 


V. 

AsimowN. 


“ We, Samuel Palfrey and John Middleton Ashdown, 
the bail of the above named Defendant, do hereby con- 
sent to our liability continuing in manner above said, 
dated this 11th day of June, 1812. 

“ /n. M, Ashdown, 

** Sami. Palf'ey.’* 


On the 4th of Jidy, a commission of bankrupt was 
issued against Price, upon which he afterwards obtained 
his certificate the 29th October, but the Plaintiff never 
proved under the commission. 

The 6 weeks mentioned in the agreement, (which 
6 weeks embraced the whole of Trinity term,) expired 
without Prices, surrendering in discharge of his bail, 
though he was always ready and willing to do so, if 
notice had been given of the Plaintiff's intention to 
proceed, which notice Pr/ce’s attorney was induced to 
expect from the conduct of the Plaintiff's agent; but the 
Plaintift^ without further notice to any of the parties, 
issued a scire facias against the bail in Trinity vacation, 
returnable in Michaelmas term last, and the bail having 
made default, judgment was then signed, and a fieri 
facias issued against them. The bail then obtained an 
order from Park J, to set aside the proceedings on the 

bail- 
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1823. 

West 


•o, 

Ashdown. 


bail-bond, on payment of costs, on the ground of Pric^& 
having become a bankrupt, and obtained his certificate; 
but no rule was to be drawn up upon the order, till 
the 5th day of this term. 


Vaughan Seijt., on that day, obtained a rule, calling 
on the Defendants to shew cause why the order made 
by Mr. Justice Park^ should not be set aside. He in¬ 
sisted that the time given Price to surrender, was^ on 
the express condition that the bail should continue 
liable and that they had ratified this by the engage¬ 
ment which they afterwards signed. On the day that 
agreement was signed, the ca. sa, against Price had been 
returnable 8 days in full term, so that the bail were 
completely fixed, and the 6 weeks time allowed was 
merely an indulgence to them, the better to enable 
them to produce the money. If Pride had died after 
the expiration of the 8 days, the bail could have had 
no relief. In Harmer v. Hagger^ {a) the principal ob¬ 
tained his certificate before the ca, sa. was issued, and 
in Matmin v. Partridge^ (6) the commission of bank¬ 
rupt against the principal was sued out before judgment 
was obtained against him. Independently of the agree¬ 
ment signed by the bail, this case seemed to differ from 
all the others, but at all events the agreement was con¬ 
clusive against them. 


Pell Serjt. for the bail, argued that upon the Plain¬ 
tiff’s giving the Defendant time to surrender, on the 
13th of May, the bail were absolutely discharged; the 
agreement, therefore, signed by them on the 23d of 
May, was a nullity, for want of consideration. They 
undertook to continue to incur their then existing 
liability; and that liability amounted to nothing. Be¬ 
sides, after the principal’s repeated declarations of his 


{a) i 


(i) I4£aitt599‘ 

willingness 
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willingness to surrender, the proceeding against the ball 
without notice was a breach of good faith. 

Vaughan and Peake Serjts., were heard in support of 
the rule. 

Sed per Curiam. The bail ceased to be liable on the 
13th of Mayy wCien the Defendant's surrender was dis¬ 
pensed with, and they could not become liable after¬ 
wards by the agreement which they entered into in 
ignorance of the circumstance that the Defendant had 
offered to surrender, or of the effect of the Plaintiff’s 
having allowed him time. This is like the case of a 
cognovit, on which time is given to the principal. 

The proceeding against the bail without notice, after 
the principal had expressed his readiness to surrender 
at any time, was a breach of good faith which the Court 
cannot countenance; the rule therefore must be made 

Absolute. 
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1823 . 

West 

V. 

Ashdowhw 


Crook t;. M*Tavish. 


Feb. 8. 


^/^CTION against an officer in the preventive service, An officer In 
for an alleged unjustifiable seizure and detention of preventive 
the Plaintiff s ship. ^ „„ 

At the trial before liichards C. B., Maidstone summer August, 


assizes, 1822, ihe Plaintiff’s mate proved that the De- 

fendant boarded the ship on the 23d of Aygust, 1821 , board, but did 

but did not then determine on detaining her as a seizure; ^^®“ ‘^®“ 

termlne on de¬ 
taining her as 

a seizure; on the a5th he decided on seizing her, and detained her till the 24th of 
September. The owner having sued him for this seizure and detention: Held, 
that the time within which the action should have been commenced under 28 G. 3. 
c. 37. (three months after the matter or thing donei) must be computed from the 23d 
of August. 


however, 
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1823. 

Crook 

V. 

M'Tavish. 


however, he left 3 armed men on board, and on the 
25th of August, came on board again, and ordered the 
ship to Dover, where she was put under quarantine. 
She remained under quarantine till the 8th of September, 
but was not liberated from detention till the 24th of 
September, 1821. 

The Plaintiff^s solicitor proved that notice of action 
was served on the 15th of October, 1821, and the writ 
of capias issued on the 17th of November, 1821. 

It was then objected on the part of the Defendant, 
that the writ was sued out too late; that under the 
28th G. 3. c, 37., the writ must be sued out within 
three months after the matter or thing done, and that 
in this case, the thing complained of was done on the 
23d of August, 

The Chief Baron was of this opinion, and directed a 
nonsuit, reserving it to the Plaintiff to move and set the 
nonsuit aside. 

Taddy Serjt. in the last term, accordingly moved for 
a rule nisi to set aside this nonsuit, and have a new trial, 
on three grounds. 1st, that the Plaintiff having been 
put under quarantine by the act of the Defendant, was 
in effect a prisoner, unable to communicate with the 
shore till the 8th of September, and therefore entitled to 
reckon the 3 months from that day. 

2dly. That he was entitled to reckon the three months 
from the completion of the thing done or committed 
and if so, he had three months from the 24th of Septem¬ 
ber, when the detention was abandoned, or at all events, 
three months from the 25 th of August, before which day 
the thing could not be said to be done, as the Defend¬ 
ant had not determined upon seisure. 

3dly. That by the construction of the 28 G. 3. c, 37. 
he was entitled to three calendar months within which to 
commence his action, and if so, the writ was sued out in 

time, 
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time, even reckoning from the 23d of August. A rule 
nisi having been granted ; 

The Court this day stopped Onslow Seijt., who was to 
have shewn cause against the rule, and called on Taddy 
to support his rule, having first excluded the objection 
touching the quarantine; that objection not appearing on 
the Chief Baron’s report to have been made at the trial. 


1823. 

Crooke 

M^Tavism. 


Taddy. By the 28 G. 3. c. 37. s. 23., which applies 
to the case of the Defendant, the action must be com¬ 
menced within three months next after the matter or thing 
done. Now this must mean the whole thing done, and 
not a part only: it must mean the completion of the 
thing, and not the commencement; otherwise this in¬ 
justice might follow', that if the thing done should con¬ 
tinue for three months, or more, and the greatest amount 
of injury should accrue during the last month of the 
til ree, the Plaintiff would be deprived or delayed of 
his remedy for the weightier injury, and could recover 
damages for no more than two months, because he 
must give a month’s notice before commencing his 
action. Besides, it is an established principle, that every 
continuation of a trespass or detention is in itself a fresh 
acl, which the party aggrieved may take as the sub¬ 
stantive ground of his complaint. By the 2'tG. 2. 
c.'14'. 5 . 8. it is enacted, that no action shall be brought 
against any justice of the peace for any thing done in 
the execution of his office, unless commenced within six 
calendar months after the act committed. Now the ex¬ 
pression after the act cumviitted can scarcely be said 
to differ in meaning from the expression after the mattet' 
or thing done; and yet in Pickersgill v. Palmer(a)f it 
was holtlen, that if a man be imprisoned by a justice’s^ 
warrant on the 1st of Januaty, and kept in prison til] 


the 


Vor- I. 


{^a) Bull. N. P. 14, 

N 



m 
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the 1st ol‘ Fcbruarif^ he may his action within six 

months after the Jstof February; for the whole im¬ 
prisonment is one entire trespass. 

So in Massey v. Johnson («), the Court held that the 
ma^vistrate was liable to answer, in an action for such 
part of an imprisonment suffered under his warrant as 
was witliin six calendar months before the action com¬ 
menced against him. Tlie case of Godin v. Fenisijb) 
is distinguishable from the present; for the act of piir- 
liament on which that decision proceeded enjoins that the 
action shall ht; brought within three months after the 
cause of action shall arise, as well as after the thing done 
or committed; besides, in that case, the detention of the 
thing after the three months, and up to the time within 
which he sued, was occasioned by the act or omission of 
the Plaintiff himself, he having omitted to execute a writ 
of delivery which would have restored to him the thing* 
detained. 

But, at all events, the Plaintiff in this case is entitled 
to reckon his three months from the 28th oi' August; be¬ 
cause, even abandoning the detention, the act of seizure 
was not determined on, or carried into effect till that 
day. 


The Court, however, relied on Godin v. Ferris; and 
expressed a decided opinion, that the three months must 
be computed from the 23d of August, when the De¬ 
fendant made a seizure by stopping the Plaintilf’.s ship 
in her voyage, and putting three armed men on board. 

They then desired ihat the question touching computa¬ 
tion by lunar or calendar months, should be turned into 
a special case, and argued hereafter, su.spending judg¬ 
ment till that point should have been decided. 


(tf) 11, East, 


(h) zH.B/.u. 
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Williamson v. Sir Grorgf. Goglo, 


Fel/. lo. 


indenture of the 22d of December^ ISIS, between An annuity 

Henry Michael Goold^ of the first part, Thcmias 

Williamson (the Plaintiff) of the second, sevieral other rents of an 

persons named in the schedule of the indenture of the on 

third, Edward Howard of the fourth, and Richard secured being 

Cooke of the fifth, Henry Michael Gooldy in consider- unpaid, the 

ation of 4130/., granted to Williamson on behalf of him- who^^ 

self^ and in trust for the persons named in the schedule, had negociated 

of the indenture, an annuity of .')90/., and secured it on annuity 

, , . . . between the 

estates m Ireland, winch, subject to }>rior annuities, were gra„tor and 

conveyed to Howard in trust, and Cooke was appointed grantee having 

receiver. By indenture of covenant of the same date, ^ 

•' , sura to the 

Sir George Goold (the Defendant), tlicn George Goold, grantee in an- 

Esq., entered into a covenant binding himself and his ticipation of 

heirs for the payment of the said annuity to the said rents°™dhav- 

T/iomas Willinmso7i, from and immediately after default ing received 

should be made in payment thereof bj' tlie said Henry [ee^ji^thif'ad" 

Michael Goold, his heirs, executors, or administrators, vance the 

He also executed a warrant of attorney, to confess a ^o^rohdon 
. , ... . /t , . , , which he usu- 

judgnient as a larlhcr security for ttie said annuity j and ^Ily received 

the judgment was to be put in force as often as any oa annuity 

default should be made by the said Henry Michael Co^*rt^serasicte 

Goold, his heirs, executors or administrators, in die an execution 

payment of the annuity. which (the 

• , . ■ . ^ , , rents proving 

The estates proving insuincieiil to discharge even the insufficient) 

prior annuities, no part of this annuity was paid by Henry was afterwards 

Michael Goold, or Sir George Goold, after D'ccemher 1814. 

name of the 

grantee, against one who, a^ urcty for the payment of the annuity, had given a 
w-irrant to confess judgment. 
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182S. In 1815 Sir George Goold went abroad, and continued 

^ Qyj- Qf England till November in the last year. WiUiam- 

WlLLIAMSON if, , ■ 

son and the other annuitants becoming exceedingly dis- 

OooLn. tressed and urgent for payment, Mansoard and his part¬ 
ner, Gibbs, out of their own funds, advanced them various 

sums of money, in anticipation and on the security of 

» 

the annuity, and in reliance on Sir George Goold’a 
guarantee. At the respective times of these advances, 
Howard and Gibbs deducted and retained a commission 
of 2^ per cent, thereon, as they were accustomed to do 
upon payments of annuities passing through their hands. 
In June I817j and May 1818, Henry Michael Goold 
was discharged from prison, under the insolvent debtor’s 
act, and the arrears of this annuity I'rom December 
1814 formed one of the debts mentioned in his schedules. 
When Sir Geoige Goold returned to England in No- 
vember last, he was taken in execution, under the 
judgment confessed to tlie Plaintift' Williamson, for 
4497/. IO 5 . 9d., the arrears of the annuity since 1814, 
besides sherifi'’s poundage, &c. But the Plaintiff had 
received from Howard and Gibbs, since 1814, by way of 
advance as above, 3213/. Howard and Gibbs haviiis 
become bankrupt, their assignees gave Sir George notice 
that the bankrupts had advanced this latter sum to the 
Plaintiff Williamson, on the credit or security of the 
annuity, and therefore required Sir George not to pay 
any part of the 3213/. to the Plaintiff, or to any person 
but the bankrupts’ assignees. 

Lens Serjt., on a former day, upon affidavits stating 
the foregoing facts, obtained a rule, calling on the 
Plaintiff to shew cause why the writ of execution should 
not be set aside, on payment of tlic balanpe due to the 
Plaintiff, and the costs, fees, &c., incidental to such 
balance only. 


/ ’aughan 
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Vaughan and Pell Serjts. now shewed cause against 1823. 

... WiLLiAMaow 

Htdlock Serjts. on the part ol the assignees. The De- 

fendant is liable for any default made by his brother in Goold. 
the payment of the annuity; and this rule cannot be 
made absolute unless it be shewn that the sum of which 
the Defendant seeks to be discharged has been paid 
either by himself or his brother, or the estate on which 
the’ annuity is secured. But it is not pretended that 
the payment has been made either by one or the other, 
or that Ho’xaid and Gibbs ever received any rent to¬ 
wards such payment. If neither the Defendant nor his 
brother have paid, where is the hardship or illegality 
of his being now charged? He could only claim to be 
discharged, in case the same sum had been required of 
him or his brother a second time. It is true, a sum 
has been advanced by H. and G. to the annuitants; 
but this is an arrangement between those parties, to 
which the Defendant and his brother are altoirether 
strangers, and as little entitled to profit by it as by any 
other loan which might be made by H. and G. If 
the money paid by H. and G. had been a payment 
on account of tlie Defendant or his brother, H. 
and G. might sue them in debt for nione}’’ paid to 
their use; but it is quite clear that H. and G. can 
bring no such action. In order to sustain debt, there 
must be a contract express or implied between the 
parties. An express contract is out of the question here, 
lor the money was advanced by H. and G. without the 
knowledge or consent of the Defendant or his brother; 
and it is equally impossible to imply a contract where 
the money was advanced without authority, and the 
person sought to be charged might, if he })leased, re¬ 
pudiate tliO advance; indeed, as his estate liad been 
made a security for the annuity, he would naturally 
«':>:pect that no such advance could be called for. Nci- 

K 3 thfi* 


the rule on the part of the Plaintiff, and Taddy 
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hli 

1823 . could //, and G., after receiving from the an- 

V—nuitants a commi^siou of two and a half per cent, on 
^ the advance, recover the money advanced back from 
Goolp. them as money paid without consideration, in the event 
of the Defendant’s brother’s estates proving an inade- 
quate security, so that H. and G. and their creditors 
are entirely without remedy, unless they can stand in 
the shoes of the Flaintift'; and it is clear that they are 
entitled to do so. By the transaction between himself 
and H. and G. the Plaintiff* does in effect assign to 
‘ H, and G. the Defendant’s debt; and there is no au¬ 
thority to shew that such an assignment may not take 
place as well by parol as by deed. If the Plaintiff* so 
assigns, he also empowers H. and G. to employ his 
name in legal process, in case such a step should be 
necessary; for it is an undisputed principle, that where 
property is transferred, all means to render the pro¬ 
perty available are also transferred with it: so that 
H. and G. are in the same condition as the assignees 
of a bond, who cannot sue the obligor in their own 
name, but with whom it is the universal and recognized 
practice to sue in the name of the obligee, ilere, 
therefore, a regular judgment has been entered up, and 
execution has issued in respect of a sum which has never 
been paid by the Defendant or his brother; and the 
Court cannot exercise an equitable jurisdiction, merely 
because the creditor may have received his debt I’rom a 
party, and by means, to which the debtor is an entire 
stranger. In Butt v. Conant (a), the Plaintiff* was in 
execution for costs due from him to the Defendant; but 
this Court would not discharge him because the Defen¬ 
dant had received the amount of the costs from the 
treasury. In the present case, and G. were not 
agents to the Defendant or his brother; but, in the 

(a) B. j. 

matter 
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matter of the advance to the Plaintiff, as much a stranger 
as the treasury was with respect to Butt. It is clear 
that this was so in the estimation of the principal, Henry 
Michael Goold; for when he was discharged under the 
insolvent debtor’s act the sum now in dispute was 
enumerated in his schedule as a debt due to IVil- 
liumson. 


I§£8. 


'\^lLLIAMa9K 

GoOiiD. 


Lens and Cross fSerjts., in support of the rule. The 
Defendant is only liable in case of default in the pay¬ 
ment of the annuity: but with respect to the sum in 
dispute, there has been no default; because thou^ it 
was not actually paid liy the Defendant or his brother, 
it was paid on account of the annuity, and, therefore, 
on their behalf. That it was paid on account of the 
annuity, and was not a mere advance or substantive 
loan by Howard and Gibbs., is clear I'roni the circum¬ 
stances that Henry Michael Goold’s estates were vesteil 
in Howard; that he was in effect the ivcciver of the 
rents, and so agent for all parties; but particularly from 
the circumstance that on paying the Plaintiff, he charged 
and received on the money paid a commission of two 
and a half per cent., the commission he was always in 
the liabit of receiving on annuity payments. If lliis 
had been a loan or an advance to the Plaintiff^ and 
not a payment on account of the annuity, H. and G., 
instead of the commission could only have taken a dis¬ 
count at the J’ate of five -per cent, per annum. But How¬ 
ard. being the receiver of Henry Michael Goold'% rents, 
and having confidence in the security, advances this 
money on account of the annuity, in anticipation of the 
forthcoming rents, and as agent of the grantor, for tlie 
ailvantage of receiving two and a half per cent, com¬ 
mission, and in the expectation of being reimbursed by 
the renia, when they should become due; and though 
he cannot sue for the money so advanced, yet his se- 

N i curity 
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1823 . curity is in his own hands, and he may deduct the 
amount upon his account of the proceeds of the estate. 
The Plaintiff, therefore, having I'eceived the sum in 
Goolu, question clearly in discharge of his annuity, cannot now 
imprison the Defendant for the amount. From the 
foregoing argument, it appears that theye has been no 
assignment by the Plaintiff to H(mard of the debt due 
to the Plaintiff; for the annuity being regularly paid by 
Hotaardf as agent of the grantor, there was no reason 
why the Plaintiff* should assign But even if such a 
constructive assignment could be deemed to have taken 
pl^e, H. and G. could not be in the condition of 
assignees of a bond, nor entitled to issue process in 
the Plaintiff’s name. The obligee w’ho assigns a bond 
always covenants to permit the assignee to sue in the 
obligee’s name, and such suit is, therefore, with his 
privity and consent; but the present execution is issued 
without any such covenant on the part of the PJaintiff^ 
and even, for aught that appears, without his knowledge. 
In the case of Butt v. Conanl^ the payment was made not 
by the agents of Butt^ or on his accf)unt, but by entire 
strangers, and for the sole benefit of the Defeiulant. 

In Godsal v, Boldei'o {a\ a creditor who had been 
paid by the public a debt due from Mr. Pitt was not 
allowed to recover the amount from an insurance office: 
the Defendant in the present case is no more than an 
insurer or surety. 

Dallas C. J. This is an application on behalf of a 
surety, and, thei'cfore, entitled to the favourable con¬ 
sideration of the Court. It appeals, that in the course 
of the transaction which is the subject of the present 
discussion, payments of a certain kind have been made, 
and the surety claims the benefit of those payments, 


(«i) Path cn lai. 641 . 


being 
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being willing to discharge any balance which may be 1823. 
ibund due after those payments shall have been taken 

WlLUAMapW 

into account; and there can be no doubt he is entitled 
to the benefit of these payments, if they were made on Goou>. 
account of the annuity which'Iias been granted by his 
principal. What are the facts of the case? Henry 
Michael Goold is the grantor of the annuity; Howard 
and Gibbs are the trustees for Williamson; and the 
Defendant, who is a surety for Henry Michael Goold, 
gives a bond and warrant of attorney to Williamson, 
to enter up judgment for any arrears of the annuity 
which may be due from Henry Michael Goold. Cook- 
son is appointed receiver on the spot, to act under 
Howard and Gibbs, the persons who negotiated the an¬ 
nuity, and who are trustees for the payment of this and 
other incumbrances charged on the estate oi Henry Mi¬ 
chael Goold. In eftect, and with a view to the discharge 
of his trust, Howard was to receive the rents of the estate. 

This, therefore, is not the case of a stranger but of an 
agent, standing as it were in the midst of several parties, 
and accountable to ail. This, therefore, disposes of the 
case of Btill v. Corani, and of all other cases in Inch 
the payment in question was not made by an agent of 
the party. 

The applicant in the present case, who is in custody 
under an execution for the amount of the annuity which 
may be in arrear, prays to be discharged on payment of 
the balance which may be found due. If any thing has 
already been paid, it is clear the grantee must not he 
paid twice; but it is equally c|ear, that Williamson 
has been paid a considerable sum. Such a payment is 
distinctly sworn to; and Williamson makes no affidavit 
denying the payment, repudiating it, or in any way 
accounting for it. But it has been urged, that this 
paymenf was in truth an advance made by Hoxcard 
find Gibbs, out of their own funds, anti with a view to 
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thtLTAmtOi 

•V. 

OaoLt). 


its being replaced by the rents of the estates. If so, 
and the question were merely in what form or from 
whom H. and G. could recover the money so ad¬ 
vanced, it might, perhaps, be contended they were en¬ 
titled to recover it as against the principal, though not 
against the surety; but the question is, not whether 
they can recover the money if it has been so advanced, 
hut whether they can recover it by such a course as 
they have at present pursued. I <leny that they could 
recover it even against the grantor. I think they can 
neither legally nor equitably recover it against the surety; 
and if they can recover it in any quarter, it must be by 
a course very different from the present. I'he pay¬ 
ments made by them were made on account of the 
annuity; they were accounted for as such, and a re¬ 
muneration of two and ahalfperrer?/. was claimed and re¬ 
ceived as for such annuity payments. These, therefore, 
though voluntary payment.s to the grantee, were re¬ 
ceived by him on account of the annuity. Can he then, 
after this, .set up a claim as in case of non-payment ? 
Looking to the form and effect of the deed, it appears 
to me clearly not. He has been paid ; and II. and 
G. cannot recover back from him what they have 
paid, because they have received their commission upon 
it. If they had merely lent a sum of money, instcatl of 
paying it on account of the annuit}', and had received 
no commission on the payment, then, iiuloe{i, they 
mitfht have .sued the borrowers for the money lent: but 
it is not pretended the transaction was of this nature: 
and can they without the consent of the grantee or of 
the other creditors, put themselves in his place? I know 
of no principle or case that can warrant such a proceed¬ 
ing. It is said timt the debt due from the grantor of 
the annuity has been assigned by the grantee t<» H. 
and G., but no sucli .assignment lias ever taken place. 
It is said that the circumstances of the transaction gave 

them 
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them an equitable right to stand in the grantee’s place. 1823. 
Admitting this to be so for the purpose of argument, 

(and I can admit it no further,) as against the grantor, 
as against his surety they can only claim under a legal Goc&d. 
right; lor the doctrines of equitable right do not apply 
as between the grantee and the surety. I forbear to 
enquire how lar any equitable right may arise as be¬ 
tween the creditors of H. and G. and the surety: 
if there be any such right in a court of equity, it must 
be ascertained; in this court and in this form, they can 
have no right to affect the surety. On every ground, 
therefore, no facts being disputed, and there being no 
doubt about the principle, I think this rule must be 
made absolute. 

Park J. I am of the same opinion. This rule was 
obtained last term, calling on the Plaintiff to shew cause 
why the execution should not be set aside on payment 
of the balance due, and as he now makes no affidavit, we 
must assume that he admits the tacts which form the 
ground of the Defendant’s application. The Defendant, 
as surety, engages to pay when default shall have been 
made in payment by his principal; that is the whole 
of his undertaking. He is, therefore, only liable where 
Henrif Michael Goold has made default: but to the ex¬ 
tent of 3213/. he has made no default; for the Plaintiff 
has received the money from Howard and Gibbsy and 
they have had their commission on the payment. If 
Sir George Goold had p£iid this money, H. and G. 
could not pretend to use the proc<^ss of the court against 
the surety; nor can they now, having, as agents of 
Henry Michael Gooldy paid the Plaintiffi call on the surety 
to repay them what they have advanced. He is oidy 
bound to answer for the default of Henry Michael Goold 
t.t)wards the Plaintiff’; but in consequence of what his 

agents 
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1823. agents have done, Henry Michael Goold has (to the ex- 

’ ■ ■' ^ tent of what they have paid) made no default. 

Williamson 

V, 

OooLo. Bur rough J. The affidavit of H. M. Goold says that 
3213/. has been paid. This the Plaintiff should have 
answered; because, if it is true, the surety is entitled to 
be relieved to that extent. The answer given is, that 
Howard and Gibbs advanced this money in anticipation 
of the sums due to the Plaintiff^ and that they held-the 
deeds in their hands all the time; from whence the 
Court is desired to infer, that they held them as a sc- 
curity for the money so advanced: but the deeds were 
in their hands because a term in Hemy Michael Goold’s 
lands was conveyed to //ott^rrffor the Plaintift‘^s security. 
Then although it is sw'orn that the money was ad- 
vanced by H. and G., not in payment, but in antici¬ 
pation of the annuity, no one fact is adduced to sub¬ 
stantiate that statement; no receipts, no engagements 
of any kind : on the contrary, H. and G. admit 
their having received a commission of two and a half 
yer cent.^ which is the commission usually charged by 
tliem on regular payments. If this money liad been 
advanced, as is pretended, by way of loan, w'ould there 
not have been a stij^ulation for interest, to which the 
parties would have been lairly entitled; would there 
not have been some memorandum, and a power to use 
the Plaintiff’s name in suing out execution, the com¬ 
mon machinery in such cases ? 'Fliat the Plaintiff has 
received the money, is clear from the circumstance of 
liis making no affidavit to the contrary. Whatever sum 
then the Plaintiff has receivetl, the surety is dischargeil 
to that extent; ibr it is immaterial to him whether tiie 
money vvas paid by Henry Michael Goold or his agent: 
the surety is only liable in case of its not being paid at 
ali. Wiieii ve sec* a money ^crivener getting grantor, 
j‘,ranteej and ali estates aiai securltits intti his own hands, 

v.f- 
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we are bound to look with eagle eyes at such a trans- 1823. 

action. In tlie present case, as far as the Plaintiff ^ ^ 

‘ . Williamson 

has received his annuity, there has been no default in 

payment for which the surety can be held responsible; Goold, 

and, tlierefore, this rule must be made 

Absolute. 


Blackford, Assignee of the Sheriff of-, Fei.u. 

V. Hawkins. 

^ [ HE Plaintiff having taken an assignment of the The Plaintiff 

bail-bond, after he had ruled the siieriff to bring in T 

” the bail-bond 

the body, ^ after ruling 

the sheriff to 

TadJy Serjt. obtained a rule nisi to set aside the 
proccctliiigs on the bail-bond as irregular, on the ground 
that the Plaintiff could not rule the sheriff and sue on 
the bail-bond too; and that having ruled the sheriff'first, 
he must be deemed to have made his election. JVris^?f 
V. Walker.{a) 

Lens Serjt., who shewed cause against the rule, con¬ 
tended that upon the assignment of the bail-bond, the 
proceeding against the sheriff was abandoned ; and that 
the Plaintiff' could not be said to have made his election 
till he had actually sued on the bail-bond: then, in¬ 
deed, and not before, he was precluded from proceeding 
by attachment. 

But the Court, upon referring to the secondar}-^, were 
clear that the Plaintiff's election was determined upon 
his ruling the sheriff'to bring in the body, and they ac¬ 
cordingly made Tur/r/yy’s rule 

Absolute. 


'/") I H. b'!’ P’ 
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1828. 


Feb. II. 

I. The Plain- 
tlfT may issue 
a writ of en¬ 
quiry in the 
ordinary form 
in an action of 
debt for treble 
value of tithes. 

2. In find¬ 
ing the treble 
value, the jury 
in effect find 
the single 
value also. 

3. If thie 
jury omit to 
find costs, tite 
Court may, 
where the 
Plaintiff is en¬ 
titled to them, 
make such an 
entry on the 
postea as is 
usual to au¬ 
thorize the al¬ 
lowance of 
costs. 

4 . Semblct 
That under 

8 & 9 3. 

Co IX* Sm J.j 
(which gives 
the Plaintiff 
costs in certain 
cases, in actions 
for treble value 
of tithes,) the 
Plaintiff is only 
entitled to such 
costs after plea 
pleaded, or de¬ 
murrer joined. 


Bale v. Hodgetts. 

I^EBT on the statute of 2 & ^ Edxv. G. c. 13. First 
count for the treble value of predial tithes not sot 
out; second, for tithes bargained and sold; third, on an. 
account stated. The Defendant having suffered judg¬ 
ment by default, a writ of enquiry was issued in tlte 
common form, and the sheriff returned 26/. 4s. 9d. as 
the finding of the jury for the whole damages incurred; 
which sum was divided thus; 17/. 45. 9d. for the 
treble value of the tithes mentioned in the first count, 
and 91. for the single value of the tithes mentioned in 
the other counts. 

lyOyley Serjt., on a former day, had obtained a rule 
calling on the Defendant to shew cause why the return 
of this inquisition should not be amended by the in¬ 
sertion of nominal damages for Is., and why costs (h 
incremeuto should not be added thei'eon. 

Lawes Serjt. shewed cause against the rule. Though 
perhaps a writ of enquiry might issue in the present 
case, notwithstanding it is an action of debt [Arden v. 
Connell) [a); yet the inquisition ought not lo have 
been in the common form, but, with a view to costs 
(which, on the first count of the declaration, could only 
be given if the single value of the tithes was less than 
20 nobles,) ought expressly to have ascertained the 
single value of those tithes. On this ground, therefore, 
the particular amendment prayed cannot be allowed, 
since the Court cannot supply the finding of a jury: 
so likewise the finding of nominal damages, being a 


(./) 5 n. b'' A. 88 ^., [,rr HolroydJ. 


proceeding 
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proceeding before the sheriff on onth, the omission of 
them is not a mere misprision of the clerk, which the 
Court can rectify. The Court has not jurisdiction to 
insert any thing that ought to be the finding of a jury. 
Ward V. Snell {a\ which was an action for a penalty, is 
distinguishable from the present case, which is an action 
for treble damages. For the detention of a penalty, 
the Plaintiff is entitled to damages at common law, 
(Cm. Car. 559.) and those damages include costs; but 
where a statute, since the statute of Glacester^ in a new 
case, gives damages, the Plaintiff shall not recover 
costs. Pilfold’^ case, {b) If, however, the Court should 
think the Plaintiff entitled to his costs, at all events, he 
cannot recover them on the first count of the decla¬ 
ration, for the statute 8 & 9 W. 3. c. 11. s. 3. only gives 
costs in actions for tithes, after plea pleaded, or demurrer 
joined, where the single value found by the jury does not 
exceed the sum of twenty nobles. 


im 


1829. 


BaiiS 

t*. 

HODQBmii 


D’Oi/lej/ Serjt., in support of his rule. An enquiry 
ill the common way was necessary and proper in this 
case. Whether or no an enquiry shall issue does not 
depend on the form, but on the subject matter of the 
action; and it ought always to issue, when the precise 
amount of what is due cannot be collected from the 
declaration: the only object of issuing such a writ is to 
inform the conscience of the Court; whicli, with the 
Plaintiff's assent, may assess damages without an en¬ 
quiry. Holdipp V. Otwap{c) Blackmore v. Flemjng. (d) 
Year book, ll H.l. 5.b. Then, with respect to costs, all 
the authorities concur in stating that it is the business of 
the Court to assess them, and not of the jury. Bac. Ahr. 
Costs, A. K. 2 Saund. 257. The single value of tlie 
tithes is sufficiently found, because the treble value could 


{a) I H. B. lo. 
[b) lo Re/f, xi(u 


(c) 2 Saund. io6. 
{d) T.R. A4b. 


never 
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never have been ascertained unless the single had been 
first determined. The Plaintiff is entitled to his costs 
on the first count of the declaration, because in a 
remedial statute like the S Sc 9 7V. 3., the Court 
will look to the general intention of the framers, and 
will not be tied down by the strict words of the statute. 
In Ward v. Snell^ l^or A Lioughborough says, “the statute 
of Glocester is a remedial act, and ought to receive a 
favorable interpretation.” 

If the legislature intended the Defendant to pay costs 
where he had a defence in fact or in law, d fortiori 
they would make him pay where he withheld his tithes 
without any pretence at all. The Plaintiff is bound to 
pay on discontinuing; and it could scarcely have been 
desifjned that the Defendant should stand in a better 
condition than the Plaintiff. A construction so narrow 
as that contended for, would be prejudicial to Defend¬ 
ants themselves; for there are no express words which 
give them costs in case of succeeding on demurrer joined. 

Dallas C. J. It was clearly at the option of the 
Plaintiff to issue a writ of enquiry; and there can be no 
doubt that the jury, on finding the treble, have also 
found the single, value of the tithes. As little doubt 
can there be, supposing the Plaintiff entitled to costs; 
that if the jury omit the formal finding, which entitles 
the IPlaiutiff to demand them, the Court may order the 
requisite entry to be made on the po&tea. The case, 
therefore, is reduced to the consideration of what ought 
to be thq construction of the statute 8 & 9 TV, .3. c. 11. 
Now', what has the statute said ? for if its language be 
clear, it is immaterial what the reason of ihe thing may be 
except with a view to legislative correction. The statute 
says, “ the Plainfiff obtaining judgment or any award of 
execution after plea pleaded or demurrer joined, shall 
likewise recover his costs of suitand this act having 

passer! 
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passed expressly to enable the party to recover costs in 
cases where he would not otherwise have been entitled to 
them, does it enable him to claim them, except after plea 
pleaded, or demurrer joined ? It has been observed, and 
perhaps, justly, that if it be thought proper for the Plain¬ 
tiff to recover costs where the Defendant has in fact, or in 
law, grounds for resistance, there is the stronger reason 
for making the Defendant pay, when he admits himself to 
be clearly in the wrong; and this argument might have 
weight, if there were any ambiguity in the words of the 
statute; but if the words of the statute are express and 
clear, such reasoning must not prevail: however, it might 
be urged on the other hand, that the Defendant who re¬ 
sists without sufficient reason, occasions considerable 
expence to the PlaintiflF, while the Defendant who suffers 
judgment by default, spares him a great deal of vexation 
and delay. But whether under the statute the Plaintiff 
is entitled to his costs on the first count of the decla¬ 
ration, we do not now decide: it will answer his pur¬ 
pose sufficiently, if we permit him to make the amend¬ 
ment prayed, and to tax costs de incremento on the two 
last counts of the declaration. 


1823. 

Bale 


V, 

Hodgetts. 


Park J. I concur with my Lord Chief Justice on 
the three first points. The main question is, whether 
the Plaintiff is entitled on his first count to costs, under 
tl)e statute of W, 3.; and though I do not decide the 
point, I think he is not entitled under the circumstances 
of this case. As the old law stood, the Plaintiff could 
not in any case recover his costs, in an action Tor the 
treble value of tithes: the legislature then conferred the 
right after plea pleaded, or demurrer joined, where the 
treble value does not amount to twenty nobles. Can I 
suppose the legislature did not understand the difference 
between a judgment by default, and a judgment after 
verdict, or that this ffiffereniJfe escaped their notice ? If 
VoL. I. O they 
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182S, 


Bale 

v. 

Hodoetts. 


they meant that the Defendant should pay costs in all 
cases where the Plaintiff succeeds, quod voluei'unt, non 
dixerunt. 


Burrough J. I should have thought the legislature 
might have supposed that costs followed as a matter of 
course upon every judgment by default. Upon the 
other points in this case, I have no doubt; the rule 
therefore must be absolute for the Plaintiff’ to make tlie 
amendment proposed, and to tax costs de incremenio, 
upon the two last counts of the declaration. 


Feb. 11. 


Nun t;. Taylor. 


The Defend¬ 
ant cannot 
change the 
venue after an 
order for time 
to plead, on 
the terms of 
taking short 
notice of trial 
for adjourned 
London sittings 
after term. 


Defendant had obtained a Judge^s order for 
time to plead, and was under terms to take short 
notice of trial for the "London adjourned sittings after 
this term. ^ 

"Pell Serjt. had obtained a rule nni, to change the 
venue from London to the city and county of Exeter, 
relying on the circumstance that the Defendant was 
to try at the adjourned sittings, and not at a sittings in 
terra, in which case he admitted the rule could not be 


made absolute, as a trial would be lost; and he cited 
Petyt v. Berkley («), to shew that where a trial would not 
be lost, |he venue might be changed under circumstances 
such as the present. * 

But the Secondary reported that the practice was 
otherwise, and the Court discharged the rule. 


Peake Serjt, shewed cause. 


(a) Convp. 510. 
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1823. 


Christie v. Walker and Another. 

'pHE rule to plead several matters in this cause being 
erroneously entitled Christie v. Walket', instead of 
Christie v. Walker and Another, the Plaintiff signed 
judgment as for want of a plea. 

•I 

HullocJc Serjt., upon an affidavit that the pleas were 
not sham pleas, and that the Defendant had a good 
defence to the action, obtained a rule nisi to set the 
judgment aside. 

Laisoes Serjt. shewed cause against the rule, and con¬ 
tended that the judgment being strictly regular, the 
Defendant ought not to be permitted to set it aside, at 
all events not without paying costs. 

But the Court set it aside without costs, saying, that 
such practice ought not to be encouraged. 

Rule absolute. 


Feb. II. 


Where the 
Plaintiff signed 
judgment as 
for want of a 
plea, because 
the rule to 
plead several 
matters was 
erroneously en¬ 
titled C. V. 
instead of C. 
V. W. and 
Another, the 
Court set the 
judgment aside 
without costs, 
affidavit being 
made that the 
pleas were 
true, and that 
Defendant had 
a good de¬ 
fence. 


Bodington V. Harris. 


Feb. 12 . 


'^HIS was an action for a nuisance occasioned by the where an ac- 
working a forge hammer in the outskirts ofi5rV- tion for a nm- 

mingham, and in an unfinished and unfrequented street, fended by the 

Defendant’s 

landlord, and the Defendant being told he need not attend the trial, the attorney em¬ 
ployed by the landlord entered into a consent rule to abate the nuisance without the 
consent, and against the directions of the Defendant; the Court, upon strong affidavits 
to shew that the grievance complained of was no nuisance, set aside an attachment 
which had issued on the^ consent rule, and granted a new trial. 


O 2 


The 
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1823. 


Bodington 


w. 

Harris. 


The action was defended by the landlord of the De¬ 
fendant, who Bbd let the premises, with the forge, which 
had been worked there for some years. The attorney 
employed by the landlord, told the Defendant he need 
not attend the trial; and when the trial came on, at the 
last Warwick assizes, without the consent, and against 
the express directions of the Defendant, entered into a 
consent rule to abate the nuisance. The landlord being 
also dissatisfied, dismissed the attorney, but refused to 
proceed further in the business, and told the Defendant 
he must thenceforward employ an attorney in his own 
behalf. An attachment having issued on the consent 
rule entered into at the trial, 


Vaughan Serjt., upon affidavit stating the foregoing 
circumstances, and alleging that the working of the 
forge was no nuisance in a place such as that described, 
obtained a rule, calling on th% Plaintiff to shew cause 
why this attachment should not be set aside, and a new 
trial had. 


Hullock Serjt. shewed cause against the rule. 

But the Court thought there ought to be a new 
trial under all the circumstances, which they said were so 
special that their decision cx>uld form no precedent, 
except a case should arise precisely similar in all its 
points. 


Rule absolute. 
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1828. 


Holding v. Impey and Others. 


Feb. 13 . 


the 21st April, 1821, the Plaintiff having com> 
mitted an act of bankruptcy by lying two months 
in prison, a commission of bankruptcy was sued out 
against him, which was superseded on the 2d of Augmt 
ensuing. On the 7th of August another commission was 
sued out on the same act of bankruptcy, under which 
the Plaintiff obtained his certificate. 

The Plaintiff having been nonsuited in an action 
against the Defendants, who were commissioners of 
bankrupt, for an alleged wrongful imprisonment under 
the first commission; they entered up judgment against 
him for costs in jyy,^1821, and in January, 1822, 
charged him in execution upon this judgment. 

Pell Serjt. obtained a rule calling on the Defendants 
to sliew cause why the Plaintiff* should not be dis- 
charged out of custody, as having obtained his certi¬ 
ficate under the commission. 

Vaughan Serjt. shewed cause against the rule. The 
Plaintiff can only be discharged as to debts provable 
under the commission. The Defendants could not 
have proved this debt under the commission of the 7th of 
August. The 46 G. 3. c. 135. enables persons with whom 
the bankrupt shall have contracted any debt before the 
suing out of the commission, (which, if contracted before 
any act of bankruptcy, would have been provable under 
such commission,) to prove such debts under the corn- 

debt under the second commission, and that FlaintiiT was entitled to 
from it under his certificate. 

0 3 


A commission 
of bankrupt 
was sued out 
against the 
PlaintifT in 
April, and 
superseded the 
ad of August- 
A second com¬ 
mission was 
sued out on 
the 7th of 
August, on 
the same act 
of bankruptcy, 
under which 
Plaintiff ob¬ 
tained his cer¬ 
tificate. 
Plaintiff sued 
the Defend¬ 
ants, commis¬ 
sioners under 
the first com¬ 
mission, for an 
alleged wrong¬ 
ful imprison¬ 
ment ; they 
entered up 
judgment of 
nonsuit against 
him in July, 
and afterwards 
charged liim 
in execution 
for costs: 
Held, that the 
Defendants 
might have 
proved their 
be discharged 


mission, 



190 


CASES IN HILARY tIrM 

mission, provided they have no notice of any pi*ior act 
of bankruptcy!?^ Now, aS this debt accrued involuntarily 
upon a judgment against the Plaintiff, he cannot be said 
to have contracted it: it never was the subject of a 
contract; and at all events the Defendants being the 
commissioners u^er the first commissi.on, had notice 
of an act of bankruptcy prior to the accruing of their 
debt. 

But the Court thought the debt clearly provable 
under the commission of the 7th of August^' and made 
the rule 

Absolute. 


1823. 


Holding 

V. 

lAlPEY, 


Feb. I a. 


Carroll v . Sir George Goold. 


An annuity an indenture of five parts, bearing date July 16, 

andtherent^* between the Defendant, of the first part; 

of an estate on Plaintiff, of the second; certain other persons named in 

the schedule, of the third; Edward Howard, of the 
secured being « , -r 

unpaid, the re- fourth; and James Gibbs, of the fifth; 

ceiver of the The Defendant in consideration of 2-150/., granted to 

negOTirted ^the Plaintiff an annuity of 350/., secured upon Defen- 
annuity be- dant’s estates in Ireland, which were thereby demised 
grwtor and Htmard for a term of years, and Gibbs was appointed 
grantee,having receiver of the rents in case the annuity should be a 
advanced a certain time in arrear. As a further security, judgment 
grantee in an- entered up against the Defendant upon a war- 

ticipation of rant of attorney. In 1818, the annuity being greatly 
the coming 
rents, and 

having received from the grantee on this advance the commission which he usually 
received on annuity payments, the Court set aside an execution, which (the rents 
proving insufficient,) the grantee afterwards issued for this sum against the grantor. 

16 


111 
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in arrcar, Howard, by an agent in Dublin, entered into 
the receipt of the rents, and applied them from time to 
time in discharge of the annuity. The Plaintiff, in 
1820, becoming very urgent for payment of arrears 
then due, Howard and Gibbs agreed to advance him 
525/. in anticipation of the then expected payments of 
the arrears; and they transmitted him an account, in 
which, after deducting two and a half per cent, commis¬ 
sion "for payment by them as agents of the Plaintiff, and 
some other charges, there appeared to be due to the 
Plaintiff 305/. 175., and the following letter accompanied 
the account : 

“ My dear Sir, 

“ Above I have the pleasure to send your 
account, for the balance of which, though not yet re¬ 
ceived by me, I will honour your draft at sixty days sight, 
as before that time 1 shall be in full possession 1 little 
doubt; at any rate, draw your draft at sixty days sight, 
and it shall meet with due honour. 

“ James Gibbs'* 

The commission of two and a half per cent, Howard 
and Gibbs charged to annuitants upon all payments made 
by them. The Plaintiff’s bill for 305/. 175. was ac¬ 
cepted and paid by Howard and Gibbs, who afterwards 
delivered an account to the Defendant, in which they 
made him debtor on account of the Plaintiff’s annuity 
to the extent of 1925/., which included the money so 
advanced by them. Howard and Gibbs, in an affidavit, 
said they did not consider themselves Defendant’s agents, 
and that another attorney acted always on his behalf. 

In Nocember last the Defendant was taken in execu¬ 
tion at the suit and under the direction of thp Plainlidj 
without the knowledge of Howard and Gibbs, for 
1848/. II 5 . 8r/., of which sum ihe Defendant asserted 
680/. 35. 8^/. had been paid by Howard and Gibbs in 

O 4 advance 


1823. 


Carroll 

V. 

COOLD. 
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1823. 

Carroll 


•V. 

Goold. 


advance as aforesaid, lUiving a balance of 1168Z. 8^. 
due. The Defendant received notice from the assignees 
of HowStd and Gibbs, who had become bankrupts, not 
to pay this 680^, $s, 8d. to the Plaintiff, “ because the 
bankrupts had paid it in advance on the credit or secu¬ 
rity of tlie said annuity, and the assignees were entitled 
to recover it out of the arrears,” and they ordered him 
not to pay any part of the 680/. Bs, 8d. to any person 
but the assignees. 

The Defendant or his estate had never paid any part 
of the 1848/. lli*. 8d, 


Lens Seijt. had obtained a rule calling on the Plain¬ 
tiff to shew cause why the writ of execution should not 
be set aside upon payment of the balance due to Plain¬ 
tiff^ with the costs, fees, &c. upon such balance only. 

Vaughan and Taddy Serjts. opposed the rule on be¬ 
half of the Plaintiff; and Hullock Seijt. on behalf of the 
assignees of Howard and Gibbs. Nearly the same ar¬ 
guments were used on both sides, as in the former case; 
but it was urged that this was a stronger case in favour 
of the Plaintiff, inasmuch as the Defendant being prin¬ 
cipal, the considerations on which the Court acted in 
favour of sureties did not arise, and it appeared clearly 
from Gibbses letter, that the money paid by him was an 
advance or loan to the Plaintiff, and not a payment on 
account of the annuity. For the Plaintiff it was also 
urged, that money paid on the credit of a fund which 
fails, is paid :i^ithout consideration; that the assignees of 
Howard and Gibbs might sue the Plaintiff for what he 
had received in advance, and that therefore he was 
without remedy if the present execution should be set 
aside. 


10 


Dallas 
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Dallas C. J. If I thoughP^he opinion I so lately 
delivered, was wrong, I should be ready to say so; but 
I adhere to that opinion; and with respect to^e sub¬ 
stantial arguments applicable to it, 1 do not think this 
case differs from the preceding. It is true this is not 
the case of a surety, and between the case of a surety 
and the case of a principal there may be many essential 
disydnctions. A surety is favoured in equity and in law, 
though, perhaps, when he enters into a contract with 
his eyes, open, there is no very good ground for the 
favour shewn him; the distinction however has been 
repeatedly recognised. But that distinction makes no 
difference here, nor does the letter from James Gibbs i 
that letter indeed rather makes against the Plaintiff 
than otherwise; for the commission of two and a half per 
cent, which it states to have been charged, shews tliat 
the advance must have been made on account of the an¬ 
nuity: it was clearly a voluntary advance made by 
Hansard and Gibbs on account of the annuity, for the 
benefit of this commission of two and a half per cent. 
But if they have so made the advance to Carrol for the 
sake of this benefit, is Carrol entitled to put in force his 
security for the money already paid, or can Hansard and 
Gibbs put it in force without his consent ? I see nothing 
in the present case to distinguish it in effect from the 
preceding, ,and think the rule must therefore be made 
absolute. 

Park J. This is a stronger case for our interference 
on behalf of the Defendant than the other, because 
here the execution was issued on the authority of the 
Plaintiff, for a sum which he admits he has received. 
Supposing Hansard and Gibbs had paid Carrol the 
whole of his annuity, could it be pretended that Carrol 
might have issued execution for the whole that he had 
so received ? Hansard and Gibbs are in the situation of 

persons 


1823. 

Carroll 

V. 

Goold. 
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1823. 


Cahkoll 


V. 

Goold. 


persons who have ma^ a voluntary payment; that 
payment they cannot rescind; but they are receivers of 
the Defendant’s rents, and out of those rents they must 
seek to reimburse themselves. It is clear that we have 
jurisdiction over our own process, which in this ini^tancc 
has been improperly applied. , 


Burrough J. The money was paid and received*as 
on account of the annuity; the receipts that were given 
have not been produced ; if they had been produced, I 
am satisfied it would have appeared on the face of those 
receipts, that the payments were made on account of 
the annuity, which indeed sufficiently appears without 
the production of them. The PlaintiflF has the assurance 
then, to issue process for money which he has received, 
and which he has never been called on to refund. This 
is a great abuse of the process of the court: we have a 
right to interfere, and the rule must be made 

Absolute* 


END OF HILARY TERM. 
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ARGUED AND DETERMINED 1823 . 

ZK THE 

Court of COMMON PLEAS, 

AHn 

OTHER COURTS. 

ZK 

Easter Term(a), 

In the Fourth Year of the Reign of George IV. 


MEMORANDUM. 

IN the course of the last vacation. Sir George Wood 
resigned the office of one of the Barons of the Court of 
Exchequer, and was succeeded by John HullocJc, Esq., 
Serjeant at law. 

{a) Richardson J. was absent during this term, being afEicted 
with ill health. 
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1823. 


April 17 . 


Stead v. Liddabd. 


A.,hy a letter 'J^HIS was an action on a guarantee, which, aj^the trial 

consideration before DaUas C. J., London sittings after last Hilary 
of the transac- term, was made out as follows: 

tionsufficiently TTlio crtn. Tu»iv\te Aa/ttelv. T. urae mo¬ 


tion SU y ijjjg Defendant’s son, Lewis Agassiz Liddard, was re¬ 
appeared, en- 7 0-7 

tered into an siding at Dt'antheinii when the Plaintiff arrived there with 
agreement ^ cargo of stock fish, on board a vessel called the 

JB. became Taney, Defendant’s son purchased on account of the 
party to the Plaintiff, a quantity of stock fish and oil, which were paid 
by^^^*^a Plaintiff, in bills drawn by the Plaintiff, and ac- 

few lines at cepted by the Defendant’s son. Defendant’s son was en- 
the bottom of gaged by Plaintiff to dispose of the fish and oil, and 
letter. C. doing, was to be interested in one-third as a com- 

became gua- pensation for his trouble. This agreement was com- 
to”!^^by*^an* Plaintiff’s writing to the Defendant’s son 

indorsement the following letter; * 

on the back of it ,u / r 

this copy of 15, Bus/i Lane, 

A.*s letter, in “ 29th JDec, 1819. 

which indorse- “ Dear Sir, * 

was nud^^o*^^ ** Having paid chief part, and come under accept- 

the terms of ance for the remainder of the cost of the cargo of fish 

^^^thf^^th™^”*^ per Taney, and 200 barrels of oil to Amsterdam and 

side ; Held, Altona, with the freight and premium insurance per 

in an action on Fancy also paid by me, I have drawn on you, of this 
the guarantee, , . ^ 

stamp was re- At two months date for - - 1600. 

quiredon this —three months date for - - 1000 . 


letter. C. 
became gua¬ 
rantee for B, 
to A. by an 
indorsement 
on the back of 
this copy of 
A.*s letter, in 
which indorse¬ 
ment reference 
was made to 
the terms of 


that only one 

stamp was re- At two months date for - - 1600. 

quiredon this —three months date for - - 1000. 

paper, and _____ 

that the re- jiarnn 

ference in the 2600. 

indorsement to 

the terms of the agreement was a sufficient memorandum of the consideration for 
the guarantee within the statute of frauds. 

which 


^2600. 
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which you will please accept, arid which I pledge myself 1823. 

for; the same to be appropriated for the repayment to 

me of the above; and you, on the other hand, are to re- 

mit your father or me the proceeds of the above goods, Lujoard. 

and the balance due by Jenssen on the bills given him at 

Trmidlijem, to,meet the payment of your acceptances 

as above, to be put into the hands of my bankers. Sir 

P. Pole and Co., for the purposes mentioned. The 

profit or loss on the cargo of fish, per Fancy, and the 

200 barrels being on account of yourself one-third, and 

me two-thirds. 

“ I am, dear sir, 

“ Yours obediently, 

Z). Stead** 

A copy of the above letter was made, and kept by 
Plaintiff*; at the foot of which Defendant’s son wrote 
as under: 

“ Above is copy of a letter handed to me this day by 
Mr. Stead, and agree to its contents, errors excepted, 
having accepted the bills in question to be handed to 
'^Sir P. Pole and Co. 

“ Lewis Agassiz Liddard, 2Vth Dec, 1819.** 

On the back of the copy of the above letter in pos¬ 
session of the Plaintif]^ was written the following guaran¬ 
tee of the Defendant: 

“ 26th February, 1820. 

“ Mr. D. Stead, 

« Sir, 

“ I hereby agree to pay, or to hand over to you or 
to Sir P. Pole and Co. immediately on receipt thereof 
all such sums of money and bills of exchange as may 
come to my hands from, or be remitted to me by my 
son Lewis Agassiz Liddard, agreeably to the foregoing 
copy of a letter, and agreement or undertaking; such 
bills or monies to be appropriated to the payment nf 
the acceptances mentioned in the said copy letter. And 

in 
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1 823. 
Stead 


V. 

Ltddahd. 


in consideration of your having paid for the whole cost 
of fish and oil as therein slated, and having given to 
said Zf. A. Liddard an interest in such shipment to the 
extent of one-third, I hereby engage to be responsible 
and accountable to you for the proceeds that may be 
procured by him for the same, and for, the due appli¬ 
cation and remittance by said L. A. Liddard, in con¬ 
formity with said copy letter, of all monies and bills 
which he may receive, or that may be paid to his order 
on account of the said fish and oil, and the balance of 
bills given to Jemsen. 

I am, Sir, 

“ Your most obedient servant, 
** William Liddai'd** 

Upon this paper, when it was produced, there was one 
agreement stamp. 


Lens Serjt. moved for a rule to shew cause why a ver¬ 
dict which had been found for the Plaintiff should not be 
set aside and a new trial granted, on the ground that 
there was no stamp for the Defendant’s guarantee. That 
guarantee, though written on the same paper as the copy 
of the agreement between the P^intiff and ihe Defend¬ 
ant’s son, was in truth a separate and distinct agreement 
between different parties, and ought therefore to have a 
separate stamp. The stamp act (a) had provided, that 
when an agreement was made up of various letters 
passing between the parties, it should be sufficient to 
stamp one of the series. But it was impossible, here, to 
connect the guarantee from the Defendant to the Plain¬ 
tiff with the agreement between the Plaintiff and the 
Defendant’s son, for the two transactions were entirely 
distinct contracts. Lens also objected, that the only 
consideration stated on the face of the guarantee, was a 


(<j) S5 G*3* r- 184 . 


past 
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past or executed consideration, which, without the ad¬ 
dition of a previous request, was no consideration at all, 
and then the guarantee, for want of a sufficient con¬ 
sideration appearing on the face of it, was void. W'ain 
V. Warlters (a), Saunders v. WaJc^ld (5), JenJcins v. 
Reynolds, {c) , 

But the Court thought that the whole formed one 
transaction; that one stamp therefore was sufficient; and 
that reference being made in the guarantee to the copy 
of the Plaintiff’s letter on the same paper, and forming 
part of the same transaction, there was a sufficient 
memorandum of the consideration within the statute of 
frauds. They, therefore, refused the rule, and Lens 

Toqk nothing. 


1823. 


Stead 

Liddard. 


{a) 5 Eastt lo. {b) A. 595 . (c) 3 5. B. 14 . 


V. Burton. 


April 19 . 


JN this cause, which was tried before the Lord Chief Where the 
Baron at the last Hertfordshire assizes; the Plaintiff, 
in order to substantiate a demand for goods sold and and car- 
delivered. at the Defendant’s shop, proved an admission ried on the 
made by the Defendant’s wife, who served in his shop, ^iTabseneV 


and carried on the business of it in his absence. The 
witness applied to her for 28/. 16s.; and the admission 
consist(^ in her saying, she would pay it if the Plaintiff 
would allow 10/., which she claimed, and give a receipt 
in full. 

It was objected, that the circumstance of the wife’s 
serving in the shop was not evidence of such a general 

agency 


Held, that ad¬ 
missions made 
by her on ap¬ 
plication to 
pay for goods 
before deliver¬ 
ed at the shop, 
were receiv¬ 
able in evi¬ 
dence against 
her husband. 
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V. 

Bubxon. 


agency as would authorise her thus to settle an account, 
or the court to receive evidence of such a transaction, 
which was altogether separate and distinct from her 
service in the shop. 

The evidence having been received, and a verdict 
found for the Plaintif!> 


Taddy Seijt. How moved for a new trial on the above 
objection to the wife’s evidence : he contended, that 
admissions by her in the character of agent, must be 
confined to the transactions in which she was imme> 
diately employed j that she had no authority to settle an 
account except as part of the res gestae upon the de¬ 
livery of goods in the shop; and that evidence of ad¬ 
missions made upon a separate application for payment 
ought to^hhve been excluded. In Emmerson v. Blon~ 
den (a), and in 1 Sir. 527. Anon., the wife was acting 
within the scope of her authority, and what she said 
constituted a part of the authorized transactions. But 
a principal is not bound by the representations of the 
agent made at a different time^ Peto v. Hague. (6) 

But the Court thought there was evidence from which 
it might be presumed the wife was acting within the ' 
scope of her authority when she offered to settle a de- ' 
mand for goods delivered at a shop in which she servedi’^ 
and the business of which she was in the habit of con¬ 
ducting ; and they 

Refused the rule. 


(a) I £jp, N. P» C. 14%, 


(i) 5 JSjr/i.JV‘.P.C.H84* 
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1823. 


Lanchester V. Thicker. 


April xg. 


the trial oTf this cause before Garram B., at the last Twenty pa- 

Svffblk assizes, it appeared that the Plaintiff and 

Defendant were, in the year 1811, churchwardens of vestry in slgn- 

Bmy, That, on the 8th of in that year, at a 

vestry meeting a resolution was signed by th? Plaintiff two churcL 

and Defendant and twenty other parishioners, that the wardens to put 

churchwardens should be authorised to put a new roof 

on the cl^urch tower belonging to the parish. Orders tower ; the 

were accordingly given by the Plaintiff and Defendant 

to various artificers for this purpose, and the ifeork was curred in giv- 

duly performed, and paid for by the Plaintiff. order® for 

In 1812, at a vestry meeting, a rate was made to re-Jn*eof*^* 

imburse the churchwardens for the sums they had ex- them, the 

pended in the repairs of the church tower. Such rate 

being quashed as illegal (o), the Plaintiff sued the De- a rate for re- 

fendant for the moiety of the sums paid by the Plaintiff; jjnbursmg 

when the Defendant pleaded in abatement, that the bee™<piarh«i, 

promises in the declaration mentioned were made by him the PUintiiT 

jointly with others, naming the twenty parishioners who ciJ^reb^^arSn 

had signed the order for the repairs of the tower. for a moiety 

A verdict having been found for the PiaintiflF, 

” 80 paid : Held, 

on motion for 

Frere Serjt. now moved to set aside tliis verdict, and a ^'^w trial, 
enter a verdict for the Defendant, or to have a new trial, fenjant could 
on the ground that those parishioners who had signed not insist on 
the veiilry resolution jointly with the Defendant, must 
be bound by tiieir own signature, and equally, liable with the twenty 

parishioners 
who had sign- 

(a) Rex V. Chapelwardens of Bradfordf t% EasttSS^- ed the vestry 
VoL. I. P him, 
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1S23. him, though a retrospective rate could not be levied on 

, the other parishioners. 

Lanchbster 

V. 

Trickkr. Bat the Cami thought, that in signing the resolution, 
they acted only as vestrymen without any intention of 
becoming separately liable; that there could be no more 
reason for joining them in the action than all the rest 
of the parkhioners: But that the Defendant having 
concurred with the PlaintiiP in giving the orders to the 
artificers^ was liable to the PlaintiiF for a moiety of what 
he had paid. 

Rule refused. 


1 # 


April Snape and Wife v, Dobbs. 


Where, under 
an act of par¬ 
liament, a ca¬ 
nal reservoir 
was made over 
lands in which 
A. and 
had separate 
interests, and 
the act pro¬ 
vided « that 
it should be 
lawful for the 
owner or 
owners of the 
lands on which 
any such re- 


'J'HIS was an action of account: the Pluntiffs in their 
declaraUon alleging that they and the Defendant 
had held tocher and undivided, as tenants in common, 
nine acres of land ^covered with water^ and a fishery, 
of which the Defondant had die management to take 
the fish, and as bailiff of the Plaintiffs, to render a 
reasonable account of what he received more than his 
just share thereof; and that he never accounted. 

And the question was, whether the Defendant was 
tenant in common with the Plaintiffs of this fishery: — 
at the trial before Bosanquet Seijt., who sat for Bickard^ 
son J. at the last Worcester assizes, the facts were as 


servoir should follow, 
be made to let 
all the water 

Wit of such reservdur once in seven years, for the purpose of taking the fish tl^in :** 
Held, that A, and B* were not tenants in common of this septennial fishery. 


*5 


The 
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The Plaintiffs and Defendant were separately pos¬ 
sessed of two pieces of land, about four acres and a-half 
each, which the proprietors of the Birmingham canal 
navigation had converted into a reservoir under the pro¬ 
visions of 31 G, 3. c, 59. By the llth section of that 
act it is provided, “ That it shall be lawful for the owner 
or owners of the lands on which any such reservoir 
shall be made, to let all the water out of such reservoir 
once in seven years, for the purpose of taking the fish 
therein; the water to be so taken out in the month 
of November^ and at no other time.” 

Under this section it was contended, that the Plaintiffs 
and Defendant, though severally interested in the lands 
over which the reservoir had been made, were tenants 
in common of the fishery established by the septennial 
exhaustion of the reservoir; but, Bosanquet Seijt. thought 
their interest in the fishery was several; that each party 
was entitled to have the fish left on his own land when 
the reservoir was exhausted; and he accordingly di¬ 
rected a nonsuit. 


1823. 

Snape 


V. 


Dobbs. 


PeaJee Serjt, now moved to set aside this nonsuit and 
enter a verdict for the Plaintiff, or to have a new trial, 
on the ground, that from the nature of the case, the 
Plaintiff and Defendant must be tenants in common of 
the fishery, because, as the fish would pursue the ebbing 
water, and finallj^ be stranded on the land of the party 
who was lowest down the stream, no fish would remain 
stationary over the land of either, and there would be no 
means, in case of exhausting the reservoir, of giving each 
his fair share of the profits, without supposing a tenancy in 
common in all the fish; the fish thus passing from the 
water of one into the water of the other, the parties must 
have the same sort of right as they would have, if the 
root of a tree had extended from the land of one into 

P 2 the 
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18^3. the land of the other; and in that case, they would be 
^ tenants in common of the tree. Waterman v. S(^cr, (a) 

V. 

Dobbs. 3^,^ Court thought that each of the parties had a 
several right of fishery in the water over his own land, 
and that when the reservoir was exhausted, each must 
take his chance of the fish that should be left aground on 
his own soil. 

Rule refused. 


(a) I U. Rajim. 737 . 

The act of parlia¬ 
ment vests the fishery in the 
owners of the land on which the 
reservoir shall^be made. The 
land on which the reservoir in 
question was madci was, in fact, 
purchased absolutely by the canal 


proprietors of die Plaintifis and 
the Defendant, with sufficient for 
a considerable margin round the 
banks ; so that it should seem 
the canal proprietors are entitled 
to the fishery, and not the parties 
in this cause. 


/J/r/V a I. 


SiiERwiN V, Smith. 


In an action to 
recover the 
amount of an 
apothecary’s 


JI^Y the 55 G, 3. c, 194. s. 14. it is enacted, that after 
August 1st, 1815, it shall not be lawful for any 
person, except persons then in practice, to practise as 


bill, the Plain- an apothecary, unless he shall have b^n examined by 
Court of Examiners by the said act constituted, or 
proves a certi- the major part of them, and have received a certificate 
Sr4ety™” ^ being duly qualified to practise as such, from the 
Apothecaries, Court of Examiners. Provided, that no person shall 
need not also be admitted to any such examination for a certificate 


prendeeship' practise, unless he shall have served an apprenticeship 
served. of not less than five years to an apothecary, and unless 

be shall produce testimonials to the satisfaction of the 
Court of Examiners, of a sufficient medical education 


14 


and 
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and of a good moral conduct; and that no apothecary 
shall be allowed to recover any charges claimed by him 
in any court of law, unless such apothecary shall prove 
on the trial, that he was in practice as an apothecary 
prior to, or on the 1st of Avgust, 1815, or that he had 
obtained a certificate to practise as an apothecary from 
the Court of Examiners as aforesaid. 

The Plaintiff sought by this action to recover the 
amount of an apothecary’s bill; and at the trial of 
the cause before Bayley J., York Lent assizes, 1823, 
proved a certificate duly issued by the Court of exami¬ 
ners constituted by the 55 G. 3. c. 194., but did not 
prove that he had served an apprenticeship, which it was 
objected, he ought to have done under the provision of 
the 14th section of that act; the objection, however, was 
overruled, and a verdict was found for the Plaintiff 


1823. 

SllERWlN 


V. 

Smith. 


Pell Seijt., who moved for a new trial, now renewed 
this objection in support of his motion. 


But the Cotert, considering the language of the statute, 
“ that no person shall be admitted to any such examin¬ 
ation unless he shall have served an apprenticeship,” 
thought the certificate conclusive of the apprenticeship, 
and 


Refused the rule. 
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1823. 


April 44 . 


Where the 
affidavit to 
hold to bail 
named five 
DefendantSjse- 
parate bailable 
process was 
issued against 
one> and a bail- 
piece taken» in 
which he alone 
was named ; 
afterwards, 
serviceable 
process was 
issued against 
the other four, 
who were not 
named in the 
bailable pro¬ 
cess ; the de¬ 
claration was 
against all 
five: the 
Court permit¬ 
ted the Plain¬ 
tiff to amend 
the bail recog¬ 
nizance by in¬ 
serting the 
names of the 
■four Defend¬ 
ants who had 
been at first 
omitted. 


Christie v. Walker and Four Others. 

N 

'J’HE affidavit to hold to bail named,all the five De> 
fendants; a bailable capias was issued against Walket 
on' the 4th of 1822, in which writ the four other 
Defendants were not named, (either in the body of the 
writ or the ac etiam clause;) and on the 11th of Min/, 
1822, a serviceable capias was issued against the four 
other Defendants, in which Walker was not named. 
The bail-piece named Walker only, of the five Defend¬ 
ants ; the declaration was against all five. 

The Court having in Michaelmas term last refused to 
enter an exoneretur on the bail-piece, which was moved 
for, on the ground of a variance between the process and 
the declaration ; (see 68.) 

Bosanquet Serjt., in this term, obtained a rule nisi to 
amend the bail recognizance, by inserting on it the 
names of the other four Defendants, without which 
amendment, the I^aintiif in an action dn the recog¬ 
nizance might be nonsuited ot unable to sustain his 
action. Mann V. Calow (a), Holliday v. Fitzpatrick {h), 
were cited as authorities for such an amendment. 

Pell Serjt. shewed cause against the rule. The Court 
cannot allow the amendment required, because they 
cannot put on record a statement contrary to fact. At 
the time when the bail-piece was taken with respect to 
Walked', the action had not commenced against the four 
other Defendants; the capias against them not having 
been sued out till some days after Walker was holden to 

(i) 4 Taunt* 875 . 


(a) X Taunt, ziu 


bail. 
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bail. Walker vas arrested in a suit against Walker 
alone, ahd not against all five. The affidavit to hold 
Walker to bail was no commencement of the action 
against the other four. 


1823. 

Christie 


w. 

Waucer. 


But the Courts consistently with their former decisions 
in this cause, held that the amendment required, would 
not be contrary but according to the fact; that the affi> 
davit to hold to bail sufficiently disclosed the cause of 
action, and the Plaintiffi’s intention to sue all five De¬ 
fendants ; that the only object of process was to bring 
them into court; and that he ought not to suffer for 
suing out two writs when the practice of the Court re¬ 
quired him to do so. 

Rule absolute. 


Whitfield w. James. 


April aj. 


the 28th of February last, the Defendant caused 
the bill of his attorney to be taxed, when, the bill 
amounting to 68^. 11s. 6d., the prothonotary took off 
hi. Is. 8d.; which being less than one-sixth pf the whole 
amount, the attorney became entitled, according to the 
practice of the court, to his costs occasioned by the tax¬ 
ation. Those costs amounted to 10s. only; they were 
not demanded at the time, and the attorney settled a 
subsequent account with the Defendant, without apply¬ 
ing for them. He now, however, by Peake Seijt., 
moved for a rule nisi to have them allowed; 


Where an at¬ 
torney is en¬ 
titled to the 
costs occasion¬ 
ed by the tax¬ 
ation of his 
bill, he ought 
to apply for 
them at the 
time; and 
cannot recover 
them by mo¬ 
tion after 
making a sub¬ 
sequent settle¬ 
ment. 


But the Court held, that if he meant to insist on 
having thert, he ought to have preferred his claim at 

P 4 the 
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w 



the time, and that having made a subsequent settlement, 
he could not now be permitted to open the account for 
10s. 

Rule refiisedu 


Tooth v , Boddington. 

^OS.4jVQ.f7£T' Seijt., on the second day of this terror, 
veured in a obtained a rule nisi for discharging a Judge’s order 

writ bright made on the 21st of Fehnutry\ast, after plea pleaded 
li^ndmTnt" and writ oS view served, for the Plaintiff to be at 
had been made liberty to amend the declaration in this cause, which 
ordw was an action on a writ of right. 

Court dia- The amendment was, in a material point, to enable 
order**^ the Demandant, instead of demanding freehold lands, 
to allege that he was seised at the will of the lord. 
Charlwood v. Morgan {a) was cited, to shew that a ma¬ 
terial amendment is not permissible in a writ of right. 

Z/atoes Seijt. shewed cause against the rule, but It 
appearing that the order had been granted inadvertently, 
the Court thought the amendment such as ought not to 
be permittwl in a writ of right, and made the rule 

Absolute. 

(«) xjV.JK*64>. 
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Glasier V, Eve and Others. April te. 


^HE Defendants as assignees of one Bcnmari a bank¬ 
rupt, had taken possession of property which the 
Plaintiff claimed under a bill of sale by the sheriff of 
Lincoln to him, upon two executions, which he had 
issued previously to the bankruptcy, against the effects of 
the bankrupt. These effects the Plaintiff sought to 
recover in trover, but he did not sue the Defendants as 
assignees. At the trial before Graham B., last Lincoln 
Summer assizes, the Plaintiff proved warrants of attorney, 
on which judgments had been entered, the writs of exe¬ 
cution, and the assignment from the sheriff; but omit¬ 
ting to prove the judgments, he was nonsuited. 

Lens Serjt. having obtained a rule nisi to set aside 
this nonsuit, and have a new trial, 


Held, upon 
motion for a 
new trial, that 
in an action 
by A. against 
B, for taking 
goods which 
A. claimed by 
assignment 
from the she- 
riff under an 
execution at 
the suit of A. 
against C.’s 
effects, A, 
must prove 
the judgment 
agaiiHt C, as 
well as the 
wit of execu¬ 
tion, unless it 


Vaughan Serjt. now shewed cause against the rule, appears upon 

and contended, that as the Plaintiff asserted a right of 5**® record or 

judge 3 report 

property, he must shew a good title in omnibus, and that that B. is the 
the judgment was a constituent part of his title. Vaughan assignee of C. 
cited Martin v. Podger (a), in which Lord Mansfield held, 
that even sheriff’s officers, when defendants in an action 
for taking goods, were bound to produce the judgment 
on which the execution issued. 


Lens, in support of his rule, argued, that it was suf¬ 
ficient for the Plaintiff to make out a primd facie title; 
that in Martin v. Podger, Lord Manfield held, that tlie 
writ alone would have been a sufficient justification, as 


{a) s Burr* * 631 , 


against 



210 


CASES XN EASTER TERM 


against the party whose goods were seised under it, be* 
cause he must be supposed to be cognisant of the judg¬ 
ment; and that in the present case, the Defendants 
being assignees of the party against whom the execution 
issued, stood exactly in ^e same situation as he did 
and to this the Court appeared to assent; but 

Vm^han here interposed, and asserted, that it did not 
appear on the record or on the Judge’s notes, that the 
Defendants were assignees; when 

Daxxas C. J. said, if there was nc^ng cm the report 
from whidh it could be collected that the Defendants 
were asagnees, the judgment of the Court must be de¬ 
cisive against the Plaintifi^ 

There being some little difficulty as to what the re¬ 
port contained; but it b^g dem, in fact, that the trial 
was conducted against the Ddendants as assignees, the 
counsel on both sides came to an understanding, at the 
recommendation of the Court, that the judgment of 
nonsuit should stand, unless the Plaintiff would take a 
new trial upon payment of costs. 


1823. 


Glasier 

V. 

Eva. 


jfpriiiZ, Upton v, Curtis and Another. 


In replevin by 
an under-te¬ 
nant agrinst a 
landlord who, 


JJ^EPLEVIN for taking the Plaintiff’s goods. Avowry 
for 2981.» being (me year’s rent due to the Defend¬ 
ants, OB the 16th of Aprils 1819, from Thonrn 


towards dis¬ 
charging the rent due from his tenant, distnuned, as bailiil^ of his tenant for the 
amount of rent due from the under-tenant to the toiant: 

Held, that the tenant was not a coropetent wimew to prove the amount of the 
rent due from the under-tenant. 


rmuy 
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man, as tenaat to theniy of the place in which the goods 
were taken. There was also a cognizance by the De« 
^dants, as bailiffs of Tkomm Pettman, for SOh, being 
one year’s rent, due from the Plaintiff, as tenant, to 
Thomas Pettman, But this cognizance was abandoned, 
on account of %ome inaccuracy in dates. 

At the trial before the IjOrd Chief Baron, at the 
Kent Summer assizes, 18S2, it appeared, that WiUiam 
Pettman being seised in fee of the premises occupied by 
the Plaintiff, demised th^ to him frcnn year to year, 
at a rent of 202. In 1814*, William Pettman demised 
these premises, along with f)thers, to Thomas PeUman, 
£[>r a term of Iburteen years, at a rent of S^ihper 
annum, and in 1816 WiUiam Pettman conveyed the 
whole in fee to the Defendants. 

Thomas Pettman thus becoming the Defendant’s te» 
nant, the present distress was in fact made to recover a 
year’s rent, due from the Plaintiff to Thomas Pettman ; 
the Plaintiff, in 1814, had received from WUliam Pett¬ 
man notice to quit^ and became tenant to Thomas Pett>- 
man under a new agreement; and the question was, 
whether under this agreement, the rent was to be 202. 
or 302. per annum* Thomas Pettman, who was called by 
the Defendants, proved that the Plaintiff had engaged 
to pay him 302. per anmm* 

This evidence was objected to, on the ground that 
Thomas Pettman was an interested witness; but the 
Lord Chief Baron received the evidence^ reserving the 
point for the consideration of this Courts and the jury 
found a verdict for the Defendants. 

homes Serjt. had obtained, chi the above injection, a 
rule nisi to set aside this verdict, and have a new trial; 
and now, 

TaMy Seijt., who shewed cmise against this rule, 

argued, that Thomas Pettman was not interested the 

event 
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W. 
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1823< 

Upton 


V, 

Curtis. 


event of the suit, because the verdict could not be evi¬ 
dence for or against him, and that he was not interested 
in the question put to him, because, if he increased the 
amount of rent to be received by the Defendants, he 
diminished the amount which he could afterwards claim 
from the Plaintiff. Whatever the Plaintiff paid the 
Defendants, would be deducted from any demand Thomas 
Pettman might have against the Plaintiff. 


LemeSf In support of his rule, contended, that to 
whatever amount the Defendants recovered of the Plain¬ 
tiff to that amount T. Pettman would be discharged of 
the rent due from him to the Defendants; — it was, 
therefore^ clearly 71 Pettman*& interest to make the sum 
which the Defendants should recover of the Plaintiif 
larger than the sum due from the Plamtiff to T, Pett¬ 
man, He cited Bland v. Ansley, (a) 

The Court were of opinion, that the evidence of 
7\ Pettman ought to have been excluded, and made the 
rule for a new trial 

Absolute. 


(tf) » AT. it. 33 T. 


April %%, Wood, Demandant; Aldersey, Tenant. 

Recovery. motion of Heipwood Seijt., the Court per¬ 

mitted this recovery to pass, although the words 
“ their attorne^^ were omitted in the warrant of attorney 
given by two vouchees. 
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Wakeman t;. Robinson, 


April ig. 


^RESPASS, for driving against Plaintiff’s horse, one 

and injuring him with the shaft of a gig. Plea, “Sble awi- 

general issue. There was also a special plea, which dent, an action 

was not supported by the Defendant’s evidence at the ’ 

. * *■ ahtert if any 

blame attaches 

The case then made out {Lmdon sitiings after last though 

Michaelmas term) was as follows. of X^*intra"^ 

The Plaintiff’s waggon and horses were proceeding tion to injure; 

slowly along their proper side of the road towards JLon- ^Yorse t^^^ 

don. The Defendant was coming from London in a spirited, or 

gig, at the rate of seven or eight miles an hour. When wrong 

the Defendant was near the Plaintiff’s waggon, a coach imp^ect*har- 

proceeding towards Londm^ approached them on the ness, and the 

side of the road opposite to that which was occupied by ki^°fn 

the waggon. The Defendant drove between the coach other horse. 

and the waggon: and though in the interval there was ^ 

- ® , . , , , - the Court re- 

room for two or three carryiges abreast, the horse of fused to grant 

the Defendant plunged, and running the shaft of the gig a new trial, 

against one of the Plaintiff’s waggon-horses, so injured judge^^o 

him that he afterwards died. presided, after 

The defence set up, was, that the Defendant’s horse 

being frightened by the near, noisy, and rapid approach the Defendant 

of a butcher’s cart, became ungovernable; that the in- was liable, 

jury being thus occasioned by unavoidable accident, Jbe^aeddent 

without any negligence or default on the part of the were unavoid*. 

Defendant, he was not in any way responsible for the 

consequences. The wdight of evidence, however, went imputable to 

him: omitting 
to direct the 

jury to consider whether the accident was unavoidable or occasioned by any fault in 
the Defendant. 


to 
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1825. to establish) that the Defendant’s horse was young, and 
' '' spirited; that he bad no curb-chain: that the Defend- 

Vt^AKEMAN 

ant in his alarm, pulled the wrong rein, and that he 
Robinson, ought to have continued a straight course, allowing the 
coach to pass between him and the waggon. 

The learned Judge who presided directed the jury, 
after a full summing up, that this being an action of 
trespass, if the injury was occasioned by an immediate 
act of the Defendant, it was immaterial whether that 
act was wilful or accidental. He did not direct them 
to consider whether the acddmit was occasioned by any 
negligence or default on the part of the Ddendant, or 
I was wholly unavoidably nor was he requested to do so 
by the Defendant’s counsel. The jury found a verdict 
for the Plaintiff. 

Pell Serjt. now moved for a new trial, on the ground 
of an alleged misdirection. He contended, that if the 
mischief complained of was occasioned by unavoidable 
accident, without any negligence or default on the part 
of the Defendant, the Defendant was excused on the' 
general issue, though he might have been the immediate 
cause of the injury. Gil^)om v. Pepper (dt). Weaver v. 
WM, {b) In the cases in which defei^ants have been 
held liable, though innocent of any intention to do in¬ 
jury, they were open to blame in some way; as for 
using a dangerous implement without suiSicient caution; 
Underwood v. Hemon (c), or for being out of their proper 
place. Leame v. Bray, {d) In those cases, too, the 
question was not' so much whether the Defendant was 
liable as what kind of action would lie. But where no 
blame could attach, — ds if the Defendant were driving 
with care a quiet horse, sufSciratly harnessed, and an 


(a) 1 U, Rajftn, 38. 


[c) z 5 #r. 596. 
{d) 3^rh593* 


accident 
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accident should be occasioned bj such a horse bo* 
coming unmanageable through sudden and accountable 
fright, such a defendant was not liable for the conse* 
quences; it ought, therefore, as in action for running 
down ships, to have been left to the jury to determine^ 
whether or no any blame attached to the Defendant. 


1823. 


Wakeman 


V. 

Roanrscm. 




Vaughan Serjt., who opposed the rule, relied on 
Leame v. Bray^ in which case Grose J. says, <* If the 
injury be done by the act of the party himself at the 
time, or he be the immediate cause of it, though it 
happen accidentally or by misfortune, yet he is answer- 
able in trespass.” He also contended, that as the whole 
case was summed up to the jury, they had sufficient 
opportunity of forming an opinion as to the degree of 
blame which attached to the Defendant. 


Pell was heard in support of his rule. 

Dallas C. J. If the accident happened entirely 
without defouljt on the part of the Defendant, or blame 
imputable to him, the action does not lie; but, under 
all the circumstances that belong to it, I regret that this 
case comes before the Court. The action was trespass, 
and the trespass was clearly made out against the De¬ 
fendant. It has been contended, indeed, that the 
Defendant would not have been liable under any form 
of action; but, upon the facts of the case, if I had pre¬ 
sided at the trial, I should have directed the jury that 
the Plaintiff was entitled to a verdict j because the ac¬ 
cident was clearly occasioned by the default of the De¬ 
fendant. The weight of evidence was all that way. I am 
now called upon to grant a new trial, contrary to the 
justice of the case, upon the ground, that the jury were 
not called on to consider whether the accident was un¬ 
avoidable, Or occasioned by the fadlt of the Defendant. 

There 
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Wakeman 

V. 

Robinson. 


April »9i 

Guarantee : 
sufficient con* 
sideration on 
die face of it. 


There can be no doubt that the learned Judge who 
presided would have taken the opinion of the jury 
bn that ground, if he had been requested so to do; and 
under all the circumstances, 1 am of opinion, that a 
new trial ought not to be granted in this 

Bubeough J* eoncurred, and the rule was 

Discharged. 


Pace v. Marsh. 

^HE Defendant gave the Plaintiff the following 
guarantee. 

« Mr. Pace, 

“ Sir, 

“ Mr. Lime having chartered your ship Roberts, to 
bring a cargo of timber from New Brunswick, and the 
same being landed to the charterer, and he having paid 
you one-half the freight, and given you his acceptance 
for the remaining half at four, months date, I engage 
to be accountable to you for the amount of said accept¬ 
ance should it not be paid when due. 

' , “ James Marsh” 

Upon a motion for leave to enter a nonsuit, after a 
verdict had been found lor the Plaintiff^ Vaughan, Serjt. 
objected that the consideration did not appear on tlie 
face of the guarantee so as to render it available, accord¬ 
ing to the decisions of Wain v. WarUers {a), Saunders v. 
Wak^ld {b), and Jenkins y. R^nolds (c)and he en- 

(4r) 5 Bast R* lo. (i) Als9S* (JO *4* 

deavolired 
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deavoured to distinguish the case from Boehm v. Camp- 

hdU (a) 

Dallas C. J. These are cases which turn on dis¬ 
tinctions extremely nice, and ought not to be encouraged 
beyond what the Jaw strictly warrants ; because parties 
too fi'equently, by entering into such engagements, 
occasion extensive credit to be given, and then get out 
of their obligation in any way they can. I think the 
consideration clearly appears in the present instance, 
independently of cases which might be adduced in sup¬ 
port of the guarantee; but the case of Boehm v. Campbell 
I cannot distinguish from the present. 





V. 

Marsh. ' 


Park J. concurred. 


Burrough j. It is plain, on the face of this guaran¬ 
tee, that the bill would not have been taken unless thus 
secured. 

Rule refused. 


(-) 3 Mooret tg. 


Kezia Lathbury Ari^old and Another. jlpril , 30 . 


J!^EPLEVIN for taking and detaining the Plaintiff’s a PlaJntJflT in 

COW'. There were several avowries and cognizances, replevin, 

•Jr* whose claim 

which stated in substance, that Arnold was seised ot a founded 

on a custom 

to demise without deed right of common appurtenant, pleaded generally a custom 
to demise the right of common, and a demise according to the custom; Held, on 
general demurrer, that supposing such a custom good, the plea was ill on the face of 
it, for alleging a demise of a thing in grant without a profert of the deed of grant, 
or without alleging in lieu thereof a custom to demise without deed. 


VoL. I. 


Q 


messuage 



218 


CASES IN EASTER TERM 


1823. 


Lathbury 


V. 

Arnold. 


messuage and land in BracJdeij^ in the county of Nor¬ 
thampton^ to which common of pasture, in the place 
in which, &c. called Barnland Common^ was appurtenant; 
and because the said cow was wrongfully destroying the 
herbage on the said common, the Defendants distrained 
the cow, damage feasant. 

To these avowries and cognizances the Plaintiff 
pleaded several pleas; the substance of which was, that 
there were sundry cottages in the borough of BracMep^ 
to which there was right of common of pasture appur¬ 
tenant on Barnland for one cow, from the Saturday 
before WliiUunday until the feast of Martin; and 
that there w'as a custom in the borough, that the person 
seised in fee of those cottages might demise the right 
of common of pasture either • with the cottages or 
separate therefrom, and distinct from and independ¬ 
ent of the actual occupation of such cottages; and 
that the pereons accepting a demise of the cottages, 
or a demise of the right of common of pasture ap¬ 
purtenant to such cottages, separate and distinct from, 
and independent of, the occupation of the cottage 
to which it was appurtenant, might underlet or under- 
demise such right of common, during the time the 
person so underletting or underdemising was entitled 
to such right of common; that before the time when, 
&c., the archbishoj) of York and others were seised 
of one of these cottages with the appurtenances; and 
being so seised before the time when, &c., demised the 
same to William Lathbury ; and that William Lathhutyf 
according to the custom, underlet and underdemised 
the said right of common, &c., appurtenant to the said 
last-mentioned cottage, to have and to hold to the said 
Kezia, during the period that the said William was en¬ 
titled to the same; wherefore she turned her cow on the 
place in which, &c. 


To 
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To these pleas there was, first, a general demurrer, 
and then a special demurrer, assigning for cause that 
it did not appear that William Lathbury had underlet or 
underdemised the right of common by any deed or in¬ 
strument under seal, or by any sufficient writing or con¬ 
veyance, or that any such deed or conveyance was 
brought into court, or that the said Kezia ever became 
legally entitled to the right of common. Joinder in 
demurrer. 

On these pleadings it was intended to raise the 
question, whether a custom to demise by parol an 
incorporeal hereditament (such as a right of common) 
could be supported at law. But the judgment of the 
Court turned only on the point, whether, supposing such 
a custom to be good, (as to which no opinion was de¬ 
livered,) it was sufficient, in a plea in bar to an avowry, 
to allege that the lessor, under such a custom, demised^ 
instead of alleging that he “ demised 'without deed;'* or 
to allege the custom as a custom to demise, instead of 
alleging it as a custom to demise without deed; as 
to which, 

The Court offered to permit the Plaintiff to amend ; 
but she having refused this, on account of the cxpcnce 
(for the pleadings were very long). 


1823. 

t 

Lathbury 

V. 

Arnold. 


Taddy Serjt. now contended, that the pleas in bar 
were sufficient. The Plaintiff has allcgetl the enstotn to 
demise generally, without saying whether by deed or 
parol; and this she may do, for it is only matter of in¬ 
ducement, which need not be stated with more par¬ 
ticularity. Having so stated the custom, it is sufficient 
to allege the demise to be according to the custom; and 
it would have been inconsistent with'the former state¬ 
ment to allege a demise by deed. So that the cause of 
objection assigned in the special demurrer, namely, that 
there is no profert of a deed, is irrelevant; for, as the 
^ Q 2 foregoing 
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182 J 5 . foregoing part of the pleas is framed, there is no reason 
why the Plaintiff should allege a deed: the objection 
should have been, that the custom is not stated with 
Arnold, isufficient certainty; that the matters demiseable lying in 
grant, the Defendants might expect a deed to be produced 
at the trial, and yet under the general allegation of the 
custom, the Plaintiff might be pcrmitt^ to prove a 
custom to demise by parol. But this is not the ob¬ 
jection made on the special demurrer; and on the 
general demurrer it cannot be raised, because the pleas 
are consistent on the face of them. In debt for rent, 
the Plaintiff alleges that he demised, without saying 
how; so also, in an action on a composition for tithes, 
it is not usual to state any contract by deed, though the 
tithes lie in grant only. {^Butrough J. Those actions 
proceed on the contract to pay a composition, and not on 
any grant.] In Bellamy'% case (a) it was holden, there 
need not be a profert of the deed of licence where the 
licence was executed; therefore, there is nothing incon¬ 
gruous in alleging a demise of a thing in grant gene¬ 
rally, without saying by deed; especially where the 
mode of demise is not the gist of the action, but only 
comes in question incidentally, and where a primd Jade 
title or mere colour of right is sufficient to support the 
action. As between the lord and a commoner, greater 
strictness may be required, but as between one com¬ 
moner and another, it is sufficient if the Plaintiff has 
a colour of right. Hall v. Harding, {b) 

Taddy also argued at length, and cited various au¬ 
thorities towards establishing the validity of the custom ; 
but they are omitted here, as no judgment was given on 
the point. 

With respect to the pleas, the Court tliought them 
ill, even on general demurrer, for want of precision ; in- 

(<») 6 Rep. 38, 1 Rl, Rep, 673. ^ 

^, asmuch 
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Hsmiich as the demise being of a thing in grjint, nothing IB23. 
could excuse the omission of the profert of a deed but ’ • ’' 
the allegation of a custom to demise without deed. 

Jutlgntcnt lor the Defendant. 


FiiEEMAN i;. Weston.- 


May 


Defendant surrendered in discharge of his bail Where the 
in this action on the 20th of November; he was 

atter surren- 

shortly afterwards removed in criminal custody for a dering in dis- 

misdemeanor to the new prison, Clerketmell, and re- <=harge of Ins 

inained there, charged with this and other actions; but tion in*the^*^ 

not charged in execution in this action. In Hilary CommonPJeas, 

term, he was brought up by habeas corpus into this court 

' °^ > to criminal 

from Clerkenwcll prison, and was charged in execution custody for a 

in another action of Brookes v. Weston, misdemeanor. 

Pell Serjt., on a former day in this term, obtained a cus- 

rule calling on the Plaintiff to shew cause why the De- tody, the 

fendant should not be discharged out of the custody of not^jisch^^^ge 

the keeper of the new prison, Cierkenwell, as to this him from the 

action, the Plaintiff not having proceeded to charge ®^ti<m because 
, ^ n ^ . .... thePlaintifF 

the Defendant in execution in due time. had omitted to 

fc 

charge him in 

Onslaiv Serjt., who shewed cause against. the rule, ^thj*n*°wo 

cited Hodgson V. Temple {a), Walsh v. Davies {b\ and terms after his 

Bennett v. Kinnear{c\ tp shew that, though it might 

be otherwise in the King’s Bench, by virtue of the ex- „£ Common 

tensive jurisdiction of that court in criminal matters, Pleas has no 

jurisdiction to 

^ bring a De¬ 

fendant up out of, because it has none to remand him to, a criminal custody. 


(a) X Marsh. i66. 


(h) %N.R. %A5. (0 3 Moorefisg. 

Q 3 th 
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Freeman 


V, 

Weston. 


this court had no jurisdiction to bring up the Defend¬ 
ant out of a criminal custody for the purpose of being 
charged in execution, and then to remand him; if so, 
there had been no laches on the part of the Plaintiff. 
He insisted that in 'Brookes v. Weston this had been 
done inadvertently, and without the attention of the 
Court having been called to the difficulty. (To this the 
Court assented.) 


in support of his rule, urged that the Defendant 
should, according to the rules of the court, have been 
charged in execution within two terms; that he might 
have been brought up to be so charged, because, as Pell 
asserted, he had^ been so brought up and charged in 
the Court of King^s Bench in an action pending there. 
If, however, it should be thought the Court of Common 
Picas had not the same jurisdiction in such a matter as 
the Court of King’s Bench, then the Plaintiff ought, 
under the circumstances, to have applied for further 
time to charge the Defendant in execution; and it 
would have been granted to him in the same way as it 
is granted to sheriffi, when occasion requires, to extend 
the return of a writ. 

Cur. adv. vult. 


Dallas C. J. This is a rule calling upon the Plain¬ 
tiff to shew cause why the Defendant should not be dis¬ 
charged out of the custody of the keeper of the new 
prison, Clcrkemioell, as to this action,, the Plaintiff not 
having proceeded to charge the Defendant in execution 
in due time. This application proceeds upon the no¬ 
tion, that as he has not been charged in execution in 
due time, he ought to be discharged; ^t if his not 
having been charged in execution has not been occa¬ 
sioned by the laches or wilful delay of the Plaintiff, it 
follows that the ground of the application fails. Has 
there then been any laches on the part of the PluintifiV 

It 
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It appears that this Defendant, after being surrendered 1S23. 
before Mr. Justice Park, in discharge of his bail, was 
removed first to the King's Bench prison, and afterwards v. 
to Chrheimell prison, and sentenced to an imprison* Weston. 
ment for crime; which imprisonment is still continuing. 

Now, in order^ to charge a man in execution, the custody 
must be changed to the prison of this court. Could 
the Plaintiff do this without the assistance of this Court? 

Certainly not. The Court itself has no such power; 
for it was settled in Walsh v. Davies («), where all the 
authorities were weighed, and considered, that where 
a Defendant is in criminal execution, this Court 
cannot charge the Defendant in a civil action; for 
it cannot change the custody, and^en commit the 
Defendant again upon the criminal matter. It is 
true, that was only the case of charging him with a 
declaration; but a Defendant^is equally entitled to a 
discharge if not charged with a declaration in due time, 
as he is if not charged in execution in due time; and if 
not entitled to be discharged in the one case, he cannot 
be in the other. 

What the Court of King’s Bench, as the first court 
of criminal jurisdiction in the kingdom, has done, or 
may do, in cases of this kind, cannot apply here; for 
in such cases the habeas corpus is taken out on the 
crown side of that court; and it has been long decided 
that it could only be taken out on the crown side. We 
have been pressed with the argument, that the Plaintiff 
should have applied to the Court to extend the time for 
charging him in execution. But that can only be ne¬ 
cessary to excuse what, if the Court did not intei’pose, 
would be deemed laches on the part of the Plaintijl’; 
but having shewn that the Plaintiff could not do any 
thing, and that the Court could do nothing to assist 


{a) i New Rep, *46. 

Q 4 


iiinn* 
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1823* }iim 5 any application to the Court would have been 
^ useless. But it is said, the Court in one instance have 
Freeman charged this very Defendant since the criminal custody 
Weston, commenced ; be it so; this has passed with the officer 
of the court inadvertently, and he admits it was wrong. 
But even suppose the matter had been done by the 
Court itself, the attention of the Court not being drawn 
to it, it can form no precedent; and probably the Court 
may, upon proper application, discharge that order, as 
liaving been improvidently made; but on this we mean 
to give no opinion. 

The Court wished to shew the grounds of their judg¬ 
ment; but the very certificate of causes of detainer re¬ 
turned by the Itfiper of the Clerkermell prison, and the 
rule of B. R. up^ it, prove the propriety of the decision; 
for the rule states, that when the said John Weston shall 
have paid the said fine of lOOZ. he shall be redelivered 
into the custody of the marshal, charged with the said 
action as aforesaid, and with the several other matters 
nientioned in the said return; of which, the case of 
Freeman v. Weston is one. This rule must, therefore, be 

Discharged. 

The Court afterwards, on the motion of Pell Serjt., 
discharged the rule granted in Brookes v. Weston for 
charging the Defendant in execution in that suit. 
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Barford, Administrator of N. Pitts, v. 

Stuckey. 


J^EBT on an annuity deed, which being set out on 
oyer, was 111 substance as follows: 

An agreement made and entered into the 11th day 
of ilihy, 1810, between Sarnaby John Bartlett and Vin~ 
cent Stuckey, of the one part; and Nathaniel Pitts, a 
lieutenant in his majesty’s royal marine forces, of the 
other part. Whereas John Stuckey, Esq., deceased, did, 
in and by his last will and testament in writing, bearing 
date the 8th day of January last, give and devise unto 
Abraham Follett and Thomas Stocker therein named, and 
to their heirs, certain manors, messuages, farms, lands, 
and hereditaments in his said will particularly ex¬ 
pressed ; to hold the same unto the said Abraham Follett 
and Thomas Stocker, and their heirs, to the use of the 
said Barnahy John Bartlett, and his assigns, for life; 
remainder to the use of the first son of the body of the 
said Barnahy John Bartlett lawfully begotten; and in 
default of such issue, remainder to the use of the setbnd, 
third, fourth, fifth, and all other the sons bf the said 
Barnahy John Bartlett lawfully begotten, and their heirs; 
and in default of issue male of the said Barnahy John 
Bartlett, remainder to the use of the said Vincent Stuckey 
and his assigns for life; remainder to the use of the first 


Am and B., by 
a deed, (rc- 
citiqg that C. 
had left them 
considerable 
property in 
strict settle, 
ment, with re¬ 
mainder over, 
on failure of 
issue male of 
Am and Bm, to 
Dm, a lieute¬ 
nant of ma¬ 
rines, but had 
made no other 
provision for 
D.,) agreed 
with Dm, his 
executors and 
administrators, 
to pay him an 
annuity for 
twenty-one 
years, if A. 
and B., or the 
survivor of 
them, should 
so long live; 
and in case 
Dm should die 
within the 
term, to his 
child or chil¬ 


dren, if any, in such proportions as D. should appoint, or in default of appointment, 
to all of them equally ; and if there should be no child, to his \^ife, if she should 
remain a widow. 

Dm covenanted that, if he or his children should come into the property left by C., 
they would refund all that might have been received under the annuity. 

D. having died within the term, and also his only child, and wife : 

Held, that i).*s administrator was not entitled to claim payment of the annuity 
after their deaths. 


!>C)I1 
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1823. of body lawfully begotten; and in default of 

' - '■ ^ such issue, remainder to the use of the second, third, 

fourth, fifth, and all other the sons of the said Vincent 
Stuckey. Stuckey lawfully begotten, and their heirs; and in de¬ 
fault of issue male of the said Vincent Stuckey, remainder 
to the use of the said Nathaniel Pitts, and his assigns, 
for life, with divers remainders over; and the said John 
Stuckey did, in and by his said will, als^ give and devise 
unto the said Abraham Follett and Thomas Stocker cer¬ 
tain other messuages, farms, lands, and hereditaments 
in his said will also particularly expressed; to hold the 
same unto the said Abraham Follett and Thomas Stocka', 
and their heirs, to the use of the said Vincent Stuckey, 
and his assigns, for his life; remainder to the use of the 
first sou of his body lawfully begotten; and in default 
of such issue, remainder to the use of the second, third, 
fourth, fifth, and all other the sons of the said Vincent 
lawfully begotten, and their heirs; and in de¬ 
fault of issue male of the said Vincent Stuckey, remainder 
to the use of the said Barnaby John Bartlett, and his 
assigns, for life; remainder to the use of the first son of 
his body lawfully begotten; and in default of such issue, 
remainder to the use of the second, third, fourth, fifth, 
and all other sons of the said Barnaby John Bartlett 
lawfully begotten, and their heirs; and in default of 
issue male of the said Bamaby John Bartlett, remainder 
to the said Nathaniel Pitts and his assigns for life, with 
divers remainders over; and, whereas, in regard that 
the said John Stuckey did not, in and by his said will, 
make any further or other provision for the said Na¬ 
thaniel Pitts, and in consideration of the great regard 
and esteem which the said Bamaby John Bartlett and 
Vincent Stuckey have for, and bear towards the said 
Nathaniel Pitts, they, the said Barnaby John Bartlett 
and Vincent Stuckey, have agreed to grant him an an¬ 
nuity of 500/. per aimiini for the term of 21 years, in 
15 
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case they should so long live and in the event of either 
of their deaths within the said term, then if the sur¬ 
vivor shall so long live, and be in actual possession of 
all the said settled hereditaments: to commence from 
the 25 th day of March last, and to be paid half yearly : 
and in case o^ the death of the said Nathaniel Pitts be¬ 
fore the expiration of the said term of 21 years, they, 
the said Barnaby John Bartlett and Vincent Stuckey, 
have further agreed that they, or the survivor of them, 
will pay the said annuity for the term aforesaid, sub¬ 
ject as aforesaid, to and for the use and benefit of the 
child or children of the said Nathaniel Pitts, if any, in 
such proportions as he the said Nathaniel Pitts shall by 
deed or will appoint; and in default of appointment,* for 
the benefit of all his children equally; but in case there 
shall be no child of the said Nathaniel Pitts living at 
the time of his decease, happening within the said term, 
then the said annuity to be paid in like manner, for the 
then remainder of the said term of 21 years, in case the 
said Barnaby John Bartlett and Vincent Stuckey, or the 
survivor of them, shall be then living, unto his present 
wife, for and during such period only as she shall con¬ 
tinue his widow: which said annuity of 500/., it is agreed, 
shall be paid in the proportions following, that is to say, 
350/. as and for the said Barnaby John Bartletfs share 
-thereof, and 150/. as and for the said Vincent Stuckey'B 
share thereof: and it is also agreed, that if on the death 
of the said Barnaby John Bartlett, or Vincent Stuckey, 
within the said term, the survivor of them shall be in 
possession of the said manors, messuages, hereditaments, 
and premises, then the said annuity shall be paid as be¬ 
fore stipulated, by such survivor, for the then remainder 
of the said term of 21 years, in case such survivor shall 
so long live; but in case the said Nathaniel Pitts, or his 
heirs, shall, at any time during the said term, come into 
possession of the said manors, messuages, farms, lands, 

and 
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and hereditaments, under the limitations in the will of 
the said John Stuckey expressed, or shall otherwise, by 
operation of law, obtain or get into possesssion of the 
hereditaments so by the wHl of the said John Stuckey 
devised, that then the said annuity is to cease and be 
utterly void; and then, in either case, the •said Nathaniel 
Pitts, his heirs, executors, or administrators, are to repay 
to the said Bamaly John Bartlett and Vincent Stuckey 
respectively, and to the survivor of them, their and his 
executors and administrators, in the proportions afore¬ 
said, all sums of money by him, the said Nathaniel Pitts^ 
his children or wife, received fur or on account of the 
said annuity: now, therefore, this agreement witncssetli, 
that for the considerations aforesaid, they, the said 
Bamaby John Bartlett and Vincent Stuckey, do hereby, ' 
for themselves, severally and respectively promise and 
agree to and with the said Nathaniel Pitts, his exe¬ 
cutors or administrators, that they, the said Bamaby 
John Bartlett and Vincent Stuckey, shall and will, during 
the said term of 21 years, to commence as albresaid, in 
case they shall so long live, well and truly pay, or cause 
to be paid, unto the said Nathaniel Pitts, or in case of 
his death within the said term, then unto or for the use 
of his child or children, if any, but If not, then unto his 
present wife, in case she shall continue his widow, one 
annuity or clear yearly, rent, or sum of 500/., in the 
proportions and shares hereinbefore mentioned, by two 
equal half-yearly payments, on the several days and times 
hereinafter mentioned, that is to say, the ^9th day of 
September and the 25th day of March, in each and every 
year, together with a proportionate part of the said 
annuity, up to the time of the decease of the survivor 
of them, the said Barnahy John Bartlett and Vincent 
Stiickey, in case they shall both die before the expiration 
of the said term of 21 years, and such survivor shall hap¬ 
pen 
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pen to die between any of the said half-yearly payments, 
or before a full half-yearly payment shall become due 
and payable, without any deduction, defalcation, or abate¬ 
ment of any sort or kind, parliamentary or otherwise 
whatsoever; the first payment thereof to be made and 
begin on the 29th day of September next ensuing the 
date hereof: and the said Nathaniel Pitts, for himself, 
his heirs, executors, and administrators, doth hereby 
promise and agree to and with the said Barnahy John 
Bartlett and Vincent Stuckey, \nd the survivor of them 
respectively, and, with their respective executors and 
administrators, that in case he, the said Nathaniel Pitts, 
or his heirs, shall, at any time during the said term, 
come into possession of the said manors, messuages, 
farms, lands, and hereditaments, under or by virtue of 
tlie limitations in the will of the said John Stuckey ex¬ 
pressed, or shall otherwise, by operation of law, obtain 
possession of the hereditaments by the will of the said 
John Stuckey devised; then, that he, the said Nathaniel 
Pitts, his heirs, executors, or administrators, shall and 
will immediately thereupon well and truly pay, or cause 
to be paid, unto the executors or administrators of the 
said Bai'nahy John Bartlett and Vincent Stuckey, or the 
survivor of them respectively, in the proportions afore¬ 
said, all and every sum and sums of money received by 
him, his said children, or wife, for or on account of the 
same annuity. In witness whereof, the said Barnahy 
John Bartlett, Vincent Stuckey, and Nathaniel Pitfs, have 
hereunto set their hands and seals, the day and year 
first above written. 

Averments: that Nathaniel Pitts died within the term, 
intestate and without making any appointment; that 
Martha Elizabeth Pitts, his only child, afterwards died 
within the term, intestate and without making any ap¬ 
pointment ; that the wife of Nathaniel Pitts also died 
within the ferra, in the life-time of Nathaniel Pitts t that 

the 
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the Plaintiff took out administration of the effects of 
Martlui Elizabeth Pitts and of Nathaniel Pitts ; and that 
three half-yearly payments of the annuity were in ar- 
rear. General demurrer and joinder. \ 

This case was argued twice. By Taddy Seijt. for the 
Defendant, and Lens Serjt. for the Plaii\}:iff, in Trinity 
term, 1 822 ; and by Peake Serjt. for the Defendant, and 
Rosanquet Serjt. for the Plaintiff^ in this term. 

Arguments in support cJtlie demurrer. Where there 
is any doubt, a deed must be construed most strongly 
against the grantor; and his intention must be collected, 
not from any particular expression, but from the whole 
of the deed taken together. Roc d. Wilkinson v. Tran- 
mer (a), Payler v. Homersham {b\ Nind v. Marshall, (c) 
But taking the whole of this instrument together, it is clear 
the grantors m^ant to confine the annuity to the persons 
named in the deed: for those persons, individually, the 
grantors were anxious to make a provision, because they 
had been disappointed of property which came to the 
hands of the grantors. The annuity, therefore, is granted 
to N. Pitts, with power, not to sell, but to dispose of it 
among his children; he could not dispose of it to n 
stranger after his life, neither will the law. Though the 
grantors agree with N, Pitts and his executors, in order 
to the due discharge of any arrears that might be due 
at the death of N. Pitts, the agreement is, that they 
will pay, not N. Pitts and .his executors, but N. Pitts 
and such childr^, if any, as he shall appoint — such 
children — not such children and their executors; and 
in default of children, the widow — not the widow 
and her executors, but the widow only — during her 
widowhood. If a child, after the death of the father, 
had taken an absolute interest during the term, and had 

(tf) a Wils. 75, ( 4 ) S, 4t6. (f) B. 319. 

died 
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died before the mother, the annuity, instead of going 
over to the mother, might have gone to the executor of 
the child. It is clear, therefore, that the intention of 
the grantors was, not to pay the annuity at all events 
during the term, but only in case the parties for whom 
they were solicitous, should so long live, and should not 
become possessed of the estate of which they had been 
disappointed. The clause under which they are to re¬ 
pay what they have received, in case they become pos¬ 
sessed of that estate, is conclusive in favour of this 
construction. 

Arguments for the Plaintiff. The covenant is with 
AT. and his executors, to pay him an annuity during 
a term of 21 years; and if he dies, to pay his children 
or his wddow. The covenant is not, to pay during 21 
years if the parties shall so long live, ‘ but to pay ab¬ 
solutely to them, in a certain order of succession. This, 
therefore, is an absolute interest in N. Pitts; and as such, 
vests in his executor on his death, {Goslejj v. Gil¬ 
ford {a) and the authorities therein contained,) unless 
the deed contain some clause of cesser, or some stipu¬ 
lation specifying an event on which the grant is to 
cease. Such an event, indeed, is specified in the deed, 
namely, the event of the grantees’ coming into pos¬ 
session of certain property; but that event has never 
happened, and the annuity must therefore be paid. 

Dallas C. J. It is admitted, that this is a question 
of intention only, to be collected from the words of the 
deed taken alj together, and considered with reference 
to the object of the deed ; and that there is no reported 
case which applies particularly to the present. Looking 
at the whole deed, I think the grantors intended that 
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this should be an annuity or provision for the family 
described in the deed, and that, therefore, the annuity 
has now ceased. The annuity is to be paid, first, to 
Nathaniel Pitts; then, in case of his death, to his child 
or children, if any, in such proportions as N, Pitts 
should appoint; and for default of appoint^ient, to all of 
them equally; and if there should be no child, to the 
widow during her widowhood. By the death of N, Pitts 
and his widow without surviving issue, all the events to 
which the covenantors looked for the termination of the 
interest of the grantees have happened; and 1 can find 
no express words from which it can be taken that 
the annuity was to continue beyond their lives. 

Park J. From the circumstances stated in the deed; 
it appears that the deceased having been disappointed 
of. property whteh he had reason to expect, the grantors 
genm'ously agreed to provide for him by settling an 
annuity; but that their beneficence was particularly 
dir^ted towards him and his family, if he should hkvc 
any, is manifest from the circumstance, thfit the wife 
was not to enjoy the annuity unless she outlived the 
child or children. But this limitation of the grantors* 
intuitions is put out of doubt by the clause for repay¬ 
ment of the sums received, in case’ the grantees should 
come into possession of the property of which they had 
been disappointed. 

Burbouoh J. I doubted at first whether the limit¬ 
ation of the annuity to N Pitts* child or children did 
not carry the interest beyond them: I am now satisfied 
I was wrong in that respect. It is usiial indeed, in 
instruments like the present, to introduce clauses of 
cesser: but they were not necessary herebecause, look¬ 
ing at the provisions of the deed, it is clear upon what 

14 events 
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events the annuity was to cease. There is no addition 
of executor , or administrator after the words child or 
children^” so that the grant to them is elearly personal, 
and cannqt be carried further. The repayment stipu* 
lated, is also wholly personal, being only of such monies 
as JV. PUtSi his children, or wife should have received. 
If there had been no next of kin, a creditor might have 
taken out administration to any one of these parties, but 
it was clearly no part of the grantor’s intention to 
benefit creditorsf, or any jperson but JV. Pitts and his 
&inily. There must be 

Judgment for the Defendants. 


BAJiFuao 


V, 

SrucKFX. 


Butler v. Bulkeley and Others. May 6. 


J N this case the posted had been marked for judg- Judgment h 
ment by the officer of the court, but the costs had oncer’s 
not been taxed, when Lens Serjt. obtained a rule nisi to marking thr 
amend the declaration issue and JViw Prius record, 

the taxation 


Pell Serjt. shewed cause against the rule. It being of costs 
clear that an amendment cannot be made after final 
judgment (a), the only question is, whether judgment 
is final on the officer of the court marking the posted, 
or on his taxing costs. The mark on the record seems 
to be the iqipropriate and distinguishing indication of 
the Jiat oi the court; but in Blcti:kburn v,Kptber{b) it 
appears to have been thought that judgment is Rot final 
till the prothonotary’s aUocatm' is completed by in¬ 
sertion of the amount of the costs. 


{a) See Wray v, Xw/^r, » Str. iito. (i) s Marsh, *78. 

VoL. I. R 



1823. 


BuTLEIi 


Bulkeley. 


CASES IN EASTER TERM 

Tlio Couvt were of this opinion ; and, on payment of 
costs, made the rule 

Absolute. 


May 6. 


Williamson v. Henry Michael Goold. 


Whem, upon ENS Serjt. moved for a rule nisi to set aside an 

the grant of annuity granted by the Defendant, and a judgment 

agent of the and all other securities by which it was secured. The 

grantee,^ on motion was made on the ground of an alleged defect in 

consideration memorial, (upon which the Court gave no opinion,) 

money, retain- and an alleged retainer of part of the consideration 

ed, or caused disclosed in an affidavit of the Defendant, 

to be returned 

to him, a con- which was in substance as follows : 

siderable sum That, in Septembei', 1813, the Defendant being pressed 

pense of deeds, payment of 2290/. due fr6m him on former an- 

investigating nuities, which bad been negotiated for him by Edward 

Howard, and also being indebted to Howard 400/. on 

nesses, brought his private account, authorised Howard to procure for 

from a con- him 3130/. more, for which he was to pay during his 
siderable dis- ° t 

tance for the ^ P^^ annum, and to allow Howard 

purpose of at- \0 per cent, for procuration: that out of this sum 

nulty^deed Howard was to pay 2290/. to certain persons to whom 

having first annuity arrears were, due, and to retain 400 /* and in- 

C^'rt^ii Id* towards the discharge of his own debt: that on 

this an illegal December following, James Gibbs, who about 

retainer, for that time entered into partnership with Howard, came 

^antee^was Defendant at Stroud, in Gloucestershire, with 

responsible, securities for the Defendant’s signature, in which the 
and on that 

ground set aside the annuity ten yevs after it had been granted and acted on, 
though the grantee alleged that he had given no authority for, and was ignorant of, 
such retainer. 


consider- 
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consideration money for the annuity was expressed to 
be 41307.: that upon the Defendant’s expressing his 
surprise at the sum being 41307. instead of 31307., 
Gibbs accounted for the difference by stating, that upon 
taking the account of the sums due from the Defendant, 
they were found to amount to 10007. more than had 
been expected, and that Hemoard had, therefore, in¬ 
creased the loan to 41307. on the same terms: that 
Gibbs declared himself the agent of Williamson the 
Plaintiff: that the Defendant being threatened by Gibbs 
with legal proceedings for debts due from him, did 
:)fter some hesitation execute the Securities: that Gibbs 
thereupon produced and laid out upon the table 41307. 
in bank of England notes, and then indorsed the numbers 
of tliem upon one of the deeds: that Gibbs, then as 
agent of Williamson the Plaintiff took from these notes 
the sum of 22907. before mentioned, and 4007. with in¬ 
terest due to Hofmard, together with another sum of 
4507., 4 1 37. whereof Gild^ declared was due to Howard 
for procuration or commission money, and for costs in 
preparing the deed, at the rate of VOpericeni. on 4130/., 
and the residue of the 4507. was for the travelling ex¬ 
penses and trouble of Gibbs and two other persons who 
accompanied him. to Stroud to witness the execution of 
the deeds: that Gibbs thereupon, as agent of William' 
son, paid over to the Defendant 9907. or thereabouts, 
the balance remaining; and that Howard and Gibbs 
were never agents to the Defendant. 

In answer to this, there were affidavits from the Plain¬ 
tiff, from his attorney, from Gibbs, from Whitehead one 
of Howardh clerks, and from Berry, (one of the witnesses 
who attended at the execution of the deed,) which con¬ 
tradicted the preceding affidavit in the following par¬ 
ticulars. That the Defendant did authorise Howard to 
raise 41307.: that Howard did not stipulate for, or have 
10 per cent, or any other sum for procuration or cora- 
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mission money: that the numbers of the notes were 
not indorsed on the deed in the Defendant's presence 
at Stroud, but in London, before Gihh& started: that only 
350/. was deducted for the expence of the deed, and of 
G/Ws journey: that the Defendant never objected to this 
cliarge: that no threat of legal proceedings was ever 
made: that Beriy and Gilhs saw the Defendant (in the 
presence of his brother. Sir George Goold (put the whole 
of the consideration into his pocket, and then BetT^ 
retired with the other witness: that the Plaintiff, who had 
been applied to by Howard to purchase a portion of the 
annuity to be granted by the Defendant, and who paid, 
or caused to be paid to Howard 805/., to purchase an 
annual sum of 115/., parcel of that annuity, never autho¬ 
rised Rie retainer of any part of the consideration money; 
and that to the best of the Plaintifif’s knowledge and 
belief, none of the consideration money was retained 
by Gibbs, ^ 

It further appeared, that the Defendant had twice 
taken advantage of the insolvent debtor’s act, and had 
enumerated this^annuity as a valid debt in his schedules; 
and that, last term, the Defendant’s surety was ordered 
to be discharged on paying the balance that was due 
according to the terms of the deed. It was sworn by 
Gibbs that the charge of 350/. was reasonable, but the 
particulars of which it was composed were not shewp. 


Vaughan and Taddy Serjts. shewed cause against the 
rule, and after some discussion as to the objection to 
the memorial, and the credit due to the Defendant’s 
affidavit, argued to the following effect against setting 
aside the annuity on the ground of an undue retainer. 

Nearly ten years have elapsed since this annuity was 
granted; but the Courts have often expressed a wish 
to put .some limit on the time for making motions such 
as the present, analogous to the limitations imposed on 

14 Plaintiffo 
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Plaintiffs in actions at law, Ex parte ManxelL {a) An 
annuity has never been set aside after such a length of 
time as this, upon objections resting merely upon the 
relation of parties or witnesses, and not appearing on 
the face of the instrument. In Drake v, Rogers {b\ 
where an annuity was set aside after a period longer 
than ten years, the defect appeared on the face of the 
memorial, and the whole transaction was tainted with 
fraud. The Court, therefore, will require a very clear 
case to be made out, and exercise great caution before 
they decide. Nor will they consider the length of time 
alone, but also, what has been done under the instru¬ 
ment. The grantor, instead of complaining, has al¬ 
ways acted on it as a valid instrument: he has twice 
taken advantage of the insolvent debtor’s act, and has 
enumerated the annuity among the debts in his schedule. 
The Defendant’s surety obtained an order to be dis¬ 
charged last term, only on the condition of his payings 
the balance according to the provisions of the deed. 
\_Per Curiam : he asked for no more.] But he will now 
be entitled to say, that he cannot be detained for that 
balance, because all the deeds arc to be set aside. There 
was no undue retainer here, even by Gibbs, for 350/. is 
sworn to be the fair charge for preparing the deeds, and 
for journeys, and the returning money to pay the at¬ 
torney’s bill, is the fulfilment of a previous contract 
with him, which has been expressly holden to be allow¬ 
able, Moulds V. Leake, (c) Even admitting that there 
was an undue retainer by Gibbs, the precise words of 
the statute 53 G. 3. c. 1. s. G. are, “ if any part of the 
consideration shall be returned to the person advancing 
the same, or retained, the Court may order the deeds to 
be cancelled.” Now, Williamson the Plaintiff, was that 
person; but it is not pretended that any money was rc- 
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turned to, or retained by him. In order to make out 
a retainer ns against WilUamsoti, the Defendant must 
shew that Gibbs was WiUiamson\ agent for that purpose; 
but no such authority is shewn, and WiUiatnson swears 
that nothing was retained to his knowledge. It may be 
urged, there is an implied authority from Williamson: 
but if there be an implied authority, it can only be im¬ 
plied from the nature of a transaction ; and in the 
present instance, the nature of the transaction implies 
the very contrary. It cannot be implied that Gibbs 
was agent to do that which would set aside the trans¬ 
action in which he was employed. The consequences 
of such a doctrine would be extensively fatal to many in¬ 
nocent persons. 


The Court desired to hear Lens in support of his rule, 
on one point only, namely, whether there was any case 
in which the courts4.had interfered after ten years, 
where the objection did not appear on the face of the 
memorial. 

Cross Seijt., who was with JLens, mentioned Gomland v. 
/)e Faria (a), where there had been a lapse of 25 years. 
But Toddy contended, that that case proceeded on the 
general jurisdiction of equity, and could not afford any 
guide for the decision of a court of law. 


Dallas C. J. The only point on which we think 
it necessary to come to a decision, is, whether or no 
any part of the consideration for this annuity has been 
unduly retained: if it has been retained by the grantee, 
there is an end the question; and there is equally an 
end of the question if it has been retained by an agent 
of the grantee, duly authorised for the payment of the 
consideration. But it is necessary here to distinguish 


(«) 17 rjrji. 34. 
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between the conduct of Gibbs and that of WiUiam&on^ 
for, if the question depended on the conduct of Gibbs 
only, there could be no doubt. We must reduce the 
matter to the plain test and standard of common sense: 
when a man who negotiates, and profits by negotiating 
an annuity, goes to a distance with two witnesses pre¬ 
pared for the purpose, who just see the signature of the 
grantor and immediately retire, and then a large sum 
out of the consideration money is taken back for the 
expense of deeds and journies, is this such a payment 
as the statute requires ? 1 think not; and need not 

wander into the details of the affidavits for other cir¬ 
cumstances to impeach the fairness of the transaction. 
Taking it upon Gibbs*^ affidavit only, this is not a pay¬ 
ment of the consideration; and, therefore, it is unneces¬ 
sary to consider the inconsistencies or contradictions 
which it is alleged, are to be found in the affidavit of 
Goold. But is WiUiamson respou^ble for the conduct of 
Gibbs ? No doubt, a man may employ an agent for lawful 
purposes, and if the agent exceeds his commission and 
acts unlawfully, the principal will not be responsible; 
nor is there any difference in that respect between this 
and other cases of agency; but, suppose a person at 
Edinburgh appoints an agent here to pay over the con¬ 
sideration for an annuity, it must be proved to have been 
duly paid over by the grantee or his agent, to the 
grantor or his agent: and here I found my opinion on 
the affidavit of Williamson; he is the grantee in this 
case, and Gibbs is his agent for the purpose of making 
payment; to a certain extent he is also the agent of 
Goold; in fact, he is the common agent of both parties, 
and has duties to perform to botli: now, Williamson 
should make out that he paid to Gibbs in money or notes 
the amount of the consideration money, with instructions 
for Gibbs to pay it to the grantor; instead of tliis, he 
merely says, he paid or caused to be paid, without 

li 4; further 
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further* particulars. The words of the act are, if 
any part of the consideration shall be returned or re¬ 
tained, the Court may order the deeds to be cancelled 
he swears that no money was retained to his knowledge, 
but not, that none was returned. If, as appears to have 
been the case, he had general dealings ^ith Gibbs^ this 
was no more a payment to Goold, than the mere passing 
of a sum in account with an agent would have been a 
payment. The case in Vesey is an answer to the ob¬ 
jection with respect to the time that has elapsed since 
the annuity was first acted on ; and are we to suffer a 
grant thus fraudulently obtained, to go on, when pre^a- 
bly the same distress which led to the original borrowing 
has occasioned the delay in this application ? The rule 
must be made absolute, on the terms of an account being 
taken by the prothonotary to ascertain what is due for 
principal and interest, and the grantor’s paying the 
balance in arrear. 

Park J. 1 am of the same opinion, and had no 
doubt on the case till the argument was urged as to the 
lapse of time. With respect to that, where there is 
no particular hardship in the case, and the grantee 
and witnesses are dead, the courts will not set aside 
the annuity after a great lapse of time. In Bx parte 
Maarjoellf Lord Kenyon says, ** during the life of the 
grantee no objection was taken to the annuity, and the 
interest was regularly paid; and this has continued to 
be done for near seven years since his death.” But in 
Drake v. Refers, eleven or twelve years had elapsed ; and 
though there was an objection on the face of the memo¬ 
rial, the Court decided chiefly on the circumstances of 
the case, and set aside the annuity though all the wit¬ 
nesses were dead j there is, therefore, no such rule as 
the Plainlifi ’s counsel has contended for; but each case 
depends on its own peculiar circumstances; and there 


can 
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can be no doubt on these affidavits, that the present has 
been a case of fraudulent dealing. The parties in¬ 
terested swear most guardedly: they assert that no 
money was retained^ but they cautiously avoid saying 
that none was returned s and though it is stated, that 
the grantor put the money in his pocket, it is evident 
this was only for the purpose of enabling the witness to 
make such a colorable statement, since it was imme¬ 
diately taken out again: Gibbs admits that he received 
350/., and gives no account whatever of the particulars 
of the charge. The rule, therefore, must be made ab¬ 
solute, on an account being taken of what is due for 
principal and interest. 

Burrough J. Parliament has imposed upon us the 
duty of watching these proceedings most narrowly. If 
the principal will not look to his own business in an 
affair of such importance, he must suffer for his neglect; 
the agent stands in his place, and the principal must be 
responsible for the due payment of the consideration 
money. The act says, the money must be bond Jidc 
paid: was this so here ? The witnesses retire, and Gibbs 
and Goold are left together ; Goold says, that 450/. was 
retained, and Gibbs admits S50/., which, he says, was 
for the expense of deeds and investigating title; but no 
bill of costs is produced, nor any thing to justify the 
charge. The impression on my mind is, that this money 
has been improperly retained, and the annuity must 
therefore be set aside. 

Rule absolute to set aside the annuity, on an ac¬ 
count being taken, and on the Defendant’s paying 
what may be found due for principal and lawful 
interest. 


1823. ** 
WUXIAMSOM 

V. 

Goold. 
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Ma^ 6. Skeen M‘Gregor. 

Affidavit to affidavit to hold to bail in this case was, “ that 

what Sufficient (^egor McGregor is justly and truly indebted 
on a debt on unto Lawrence Skeen, of Leith, in the sum of 499/. lOs-, 
charter party, upon Mid by virtue of a certain charter-party of af¬ 
freightment, bearing date 15th January last, for and on 
account of the hire of a certain ship or vessel called the 
Skeen, let to hire by the said Lcmrence Skeen to the said 
G. M^G,, and by him taken for a certain voyage from 
the port of Leith to Pcyais” and deponent further 
saith, that no tender or offer hath been made by or on 
behalf of the said G. 3f‘G. to pay the said sum, &c. 

Lawes Serjt. moved to discharge the bail on the 
ground that this affidavit was insufficient, as stating a 
debt arising on a charter-party, but not alleging that 
there had been any breach of the stipulations which that 
charter-party contained: he referred to Ha^ld v. Lin- 
gard (a), Stinton v. Hughes (b), and McPherson v. Lu- 
vie (c), where the cause of action arising on the breach 
of a contract, it was holden, that a breach ought to be 
shewn in the affidavit to hold to bail. 

But the Court thought the allegation that the De¬ 
fendant was indebted for the hire of a ship *in a sum 
which he had not paid, was sufficiently certain, and 

Refused the rule. 


{a) 


(b) 6T.R,i^* (f) 6Bt^AtioS» 
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ia23. 


Cannan and Others V4 Meaburn and Others. May 7 . 

^ASE against the Defendants, as carriers by sea, for The captain 

breach of duty, in not delivering at their place of 

destination 72 chests of indigo, consigned to Londotu about to $inlc 

The declaration also contained a count in trover, for 

the unlawful conversion of the indigo. At the trial weather, put 

before Dallas C. J. and a special Jury, Ijyadon sittings into a port 

after Michaelmas term, 1822, the facts were as follow: destbafion* 

The Defendants, owners of the ship fjidy Banks, had, and thinking 

by their captain, engaged, under a bill of lading, to the^ex- 

convey the Plaintiff’ indigo from CaUnMa to London, painTwould 

the dangers and accidents of the seas and of navigation frustrate the 

of what kind soever (save risk of boats, so fer as ships adwnture*^ * 

are liable thereto, excepted.) The captain sailed from sold the cargo 

Calcutta in Decewher, 1820, and after encountering 

much bad weather, put into Trincomale: it was there vice-admirahy 

found that the ship had sustained considerable damage; Court, though 

but 1000/. having been laid out in repairs, she pro- fJrwaSd^it'^^ 

ceeded on her voyage, when, after encountering a sue- to its destin- 

cession of gales of wind, she arrived in a sinking state 

“ other vessel, 

at the Maurititis, on the 25th of ilfarc/i, 1821. There and might 

the captain, finding (as he himself stated upon the have repaired 

trial) that the expence of repairing the ship would be Heij'^^hat'he' 

30,000 dollars, an expense so great as to frustrate the ought either 

whole adventure, and being at a loss how to act, aban- 

,11 j warded the 

doned the ship, and placed her and her cargo at the cargo or have 

disposal of the Vice-Admiralty Court, by order of which repaired his 

court they were afterwards sold, the ship on the 18th he*had 

no authority 

to sell the cargo, and that his owners were liable to the owners of the cargo for the 
non-delivery thereof, though the bill of lading stipulated only for a conveyance, 
the dangers and accidents of the seas and of navigation of what kind soever 
excepted.” 

and 
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1823. the greater part of the cargo on the 21st of Maijj 

“V—^ and the proceeds lodged in the registry of the court, 
^ though there had been two surveys of the ship, upon 
Measukn. both of which it was reported she might be repaired, and 
though the Plaintiff’s indigo was undamaged, except as 
to about 21 chests. The ship was afterjra^s repaired 
by the purchaser, and proceeded on a voyage in the 
August ensuing. The Plaintiffs called another captain of 
great experience, who said that the expense of repairing 
would not have exceeded 2000 /> or 2500 /. ; that he had 
advised the Defendant’s captain to tranship the goods 
and forward them to England by another vessel; had 
offered for that purpose his own vessel, then about to 
sail, and had cautioned the Defendant’s captain against 
having any thing to do with the Vice Admiralty Court, 
because it would only occasion him unnecessary and 
ruinous delay and expense. Dallas C. J. directed the 
jury to consider whetlier the ship could have been re¬ 
paired, or whether the goods could have been tranship¬ 
ped and so forwarded to their destination, adding, that 
if they could have been so transhipped, in his opinion 
the captain was bound to tranship them : the jury fountl 
that the ship' might have been repaired, and that the 
goods might have been transhipped, and gave a verdict 
for the Plaintiff. 

Vaughan Serjt. having obtained a rule nisi for a new 
trial, on the ground that the Defendant was excused 
from his contract by the perils of the seas, and that^^ 
jury had been misdirected, 

Lens and Taddy Serjts. shewed cause against the rule. 
The Defendant would only have been excused by the 
perils of the seas, if the goods had been actually loi^'^; 
but that not being the case, he was as much bound to 
tranship and forward them to their destination, if he 

could 
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could not conveniently carry them himself, as a carrier 1823. 
by land is bound to forward goods where his waggon 
breaks dpwn. The captain is agent for the owner, who 
IS, therefore, responsible for the acts of the captain: Meaburn. 
but the captain had no authority to sell the cargo; the 
utmost he can do in a case of extreme necessity, is to 
hypothecate. Case of the GratUudim («), Wilson y, Dick¬ 
son, (6) In the case of the Gratitudine (c), Lord Stowell 
says, he ought to look out for the means of accomplish- 
ing his contract if possible; that is, the safe conveyance 
of the property entrusted to his care in that same vehicle 
which he has contracted to furnish. If the captain had 
no power to sell, the order of the Vice Admiralty Court 
makes no difference in the case; for it is clear that 
court had no authority to issue any such order. Reid v. 

Darby, {d) The captain does not become agent for the 
owner of the cargo, except in cases* of insurance or fiscal 
regulations, [per Sir W, Scott in the case of the Mer- 
curins) (c), unless the character be forced upon him by 
some unavoidable necessity; no such necessity existed 
in the present instance, because the cargo might hav(‘ 
been transhipped and forwarded at once. 

Vaughan contra. The captain is not bound to 
tranship the goods and forward them; he is only at 
liberty to do so if he pleases; and this is the language 
used by Lord Stoisoell in the case of the Gtratitudine, p. 261. 

Neither is the owner bound to incur the expense of a 
reparation which might frustrate his whole adventure; 
it would be most unreasonable that. he should be com¬ 
pelled to spend 3 or 4000/. in repairs, in order to earn 
3 or 400/. freight. In the present case the repairs 

(a) i Rob, jidm. Rep. no. [d) io£<w#, 143. 

(i) z Stark. 1, z B.tsf A.z. (c) 1 Rob, Adm. Rep. S4. 

(f) P. z6i. 

could 
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Cankan 


V, 

Meaburm. 


could not have been done, except at an expense that 
would have defeated the object of the voyage; and these 
ruinous repairs were rendered necessary by tempestuous 
weather; as far, therefore, as the ship and its owners 
are concerned, the voyage was terminated by the perils 
of the seas upon the ship's arriving at^the MaurithfSf 
and the Defendants are therefore discharged by the 
express terms of their contract; it is by these terms, by 
the exception of the perils of the seas, that a carrier by 
sea differs from a land carrier; the land carrier is, in 
effect, an insurer also, but the carrier by sea excludes 
that species of liability, by refusing to answer for the 
perils of the seas. The voyage being terminated by the 
perils of the seas, the captain becomes, by unavoidable 
necessity, the agent for the owner of the cargo, and in 
that capacity the ship owners are no longer answerable 
for his acts; admitting, however, that he continues the 
agent of the ship owners, he is only their agent for 
puiposes within the scope of his authority; his autho¬ 
rity from the ship owner is to convey, not to sell the 
cargo committed to his charge; and in no case has a 
principal been held liable for the tortious acts of his 
agent or servant. 


Dallas C. J. I certainly told the jury it was the 
duty of the captain, under the circumstances of this 
case, to tranship the Plaintiff’s goods if he had the 
means of so doing; the jury found that he had the 
means, and to me it appears an extraordinary doctrine, 
that the owners may stop short and frukrate the in¬ 
tentions of the freighter; I cannot distinguish between 
the act of the owners and their captain in such a case; 
I therefore told the jury, that the owners were re¬ 
sponsible for the act of their captain, and I see no 
reason for coming to an opinion different from that 
which I then advanced. 


20 


Park 
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Park J. It has been urged that the Defendant’s 
contract is limited by the bill of lading; this is true; 
but in the eye of the law, a ship owner is a common 
carrier: all the elementary books say, that masters of 
ships, bai'gemen, and lightermen, are common carriers, 
and chargeable on the custom of die realm; there is 
no distinction lietween them and other carriers^ and all 
are responsible for the acts of their agents. The De¬ 
fendant, therefore, is liable on his contract, unless he is 
exempted by some exception in it. What is the ex» 
ception here? The dangers and accidents of the seas, of 
what kind soever; the Plaintiff’s goods were not lost 
by the dangers of the seas, and the exc^ion cannot he 
extended by implication. In the ancient law of this 
co«nti 7 , the greatest jealousy is expressed on the subject 
of any supposed difference between the re^nsibility 
afl«x:ting masters of ships and carriers by land; and in 
Tremenbeere v. Tresilian (a). Lord Htde held, that the 
master of a ship could not sell, or bis transfer confer 
any property, in cases of unyielding necwsily. That 
principle has been qualified in modem times, but even 
now the master cannot sell except in a case of inevitable 
necessity, and that very exception confirms the general 
rule. Such is the rule with regard to ships, and it applies 
more strongly in the case of goods. The questiem was 
fully discussed in the case of the Gratitudine. At the 
time when that case was decided, except Justin v. Bal~ 
lam {b)f no authority could be found which would justify 
the captain even in hypothecating the cargo; and in 
Reid v. Darbyi Lord Ellenhorough expressly decides, that 
the Admiralty courts can give no authority for the sale 
of the ship. In the case of the Fanny and Mmira (c), 
Lord Stawell says, touching such a sale, In the first 
place it must be shewn that there was a necessity; and 


1823. 

Cannan 


•w. 

Meaburn. 


(a) 452. {If) 1 34* (0 ixjm 

theu 
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1823. then it remains to be considered, whether it was such as 

^ by Jaw would ffive the master a right to sell. That Such 

a case may arise, 1 am not prepared to deny; suppose, 
Meaburn, for instance, a ship in a foreign country, where there is 
no correspondent of the owners, and no money to be 
had on hypothecation to put her into repair: in a case 
of that description, strongly put, where there was no 
ground for suspicion, although I do not know that such 
a power is given the master by the general maritime 
law, yet feeling its expediency, this court would strain 
hard to support the title of the purchaser. But then 
there must be the clearest proof of necessity; it must 
be shewn, not only that the vessel was in want of repair, 
but likewise that it was impossible to procure the money 
for that purpose.” Nothing, therefore, but extreme 
necessity will justify the master in disposing of the 
cargo. There is no colour for saying, that any such 
necessity existed in the present instance. The captain 
had an opportunity of forwarding the goods; he was 
requested to do so, and his ship was afterwards repaired, 
and proceeded on her voyage. 

Burrough J. The JLord Chief Justice laid down 
the law correctly at the trial, and the jury drew the 
proper conclusion from the facts before them; there is 
no reason, therefore, for granting a new trial, and the 
present rule must be 


Discharged. 
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Jones and Another, surviving Executors of 
James Jones, deceased, ^BACH£L Jones. 


J%9- 


'J'HE Plaintiffs declared, on a promissory note (made Pkintifis sued 
by the Defendant and another person in favour of executors, 
Che testator in 1808, and payable on demand,) and also ^Sli^^ged 
for money lent, interest, money had and received, money chat the De- 
paid, and on an account stated, the'death*^'^ 

There vrere thirteen counts on promises made to the the testatpr, 
testator in his lifetime. The fourteenth count stated 
that the Def^dant, being, in the lifetime of the tes- executor*,* 
tator, indebted to him on a promissory note, and for concerning 

money lent, &c., and the money being unpaid at the duTfronTthiT^ 
death of the testator, aftervrards promised the executors Defendant to 
to pay them. . ' * Plaintiffs, 

The fifteenth count alleged, that the Defendant, after ^i^d that the 

the death of the testator, accounted with the Plaintiffs Defendant, 

as executors, concerning divers other sums of money counJbdng' 

from the Defendant to the Plaintiffs, as executors as found indebted 

aforesaid, before that time due and then unpaid : that *“ ®** 

ecytors, pro- 

the Defendant was found in avrear upon that account, niuwd them, ae 
and indebted to the Plaintids as executors, and being px^cutors, to 
so indebted, promised the Plaintiffs, as executors, to that 

pay them. it appeared on 

The Defendant pleaded that the cause of action did **** 

not accrue within six years, upon which allegation issue might have 
was joined. 

The J^laintiffs, in fact, relied on a revival of the debt, that, * 
by a promise made to them after the death of the tes- therefinv, 
lator, and within^ix years; but they were nonsuited; 
and upon tiiis nomuit, the protlionotary, upon taxation, liable to corti. 
allowed the Defendant her costs; whereupon 
VOL. I. S 


Peake 
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1829. 

JoNm 

V. 

Jones. 


Peake Sorjt. obtained a rule, calling upon the Defenif- 
ant to diew cause why the prothonotary shoidd not re¬ 
view his taxation of costs. 

Lams Serjt. shewed cause. It was formerly heltli: 

that the executor when nonsuited woidd be,exempt from 

costs, if the sum which he proposed to recover would 

ft)e assets in his hands; that rule, however, has beeni 

abandoned, and it is now, clearly established,! thm; the* 

executor i» only exempt, where he. necessarily sues as.* 

exe^6utor« and that wherever he has the power of suing 

an his own right, without namii;^. himself e^mcutor, he 

:fiha|l pay costs if he be nonsuited, though be sue a» 

executor, and the sum. to be recovered wimld be assets 

in his band. Thus, in an action on bond, the executor 

» 

who fails shall npt be lialde to costs, though >tbe breach 
of condition assigned, be a breach in the time of the ex¬ 
ecutor, because the bond is the foundation of the action, 
and the Plaintiff cannot sue on that, without naming^ 
himself executor. Portman v. Cane, (a) But where the 
aotieSh was for money had and received by the Defend¬ 
ant after the lector’s def^h, to tlie use of the Plaintift’a 
wife, as executrix, the Plaintiff, having failed in the 
action, was held liable to costs. Gddtkmyte v. Petrie. (6) 
So, in ,an action, of trover, where the conversion was in 
the tipie of tlie. executor, BoUard. v, Spencer (c), Hollis 
V*, Smith, (d) In Oxkerill v, Kynmion (e) the conversion 
to which the cvic^nce was directed was in the testator’s 
tiTpe. Ip, the present case, for.the matters stated in die 
countj thcvPlaintiffif might have sued in their own 
right; and Jones v« Wilhon [f) is the same case as the 
present. {Per Cnriam, 11th Modern Reports is not 


[d) loJMjast, »93. 

( e ) 4 377. 

If) IX 


{a) a Ld, Kaym. 1413. 
{b) s T,R. % 34 , 

(cf 7 T. R, 358. 


esteemed 
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esteemed a book of ilotKorify.) The catis^ df ^i6ri 18 ^. 

cru ing to Pltiihtiffii ifi ri^Ht of #^5ir teistatd^ 

by the siMiite df llhiiiiatibns, atid ^ 

on thd ildbiequetrt ptordbe, Which Wiifi a dew' eau^h'df JfSSM 
adtiofi; In BiM V, Pf^er {d% ae r^o^ed hi Sk T1 
«Jon^ aiid the adcouht s^ted Wlas With rd^jishhe 
to n dt^ dud to the t^tatbf; add dVedtdd no hdtr 
of adtidn, but drily aii^ei^thlded the old cahse, Which £tiil 
reiriained the debt of the testator. 

' Peake, in support of his riile. The accoufiit ba^in^ 
been entered into by the Defendant, With' reference to' a" 
debt originally due to the testator, the Plaiiitiife Were 
obliged to site £us executors, and could not'have recovered 
bad they sued in their oivn right'. The subsequent 
promise ndt create a new diW)t, but onljji aHo'rdi^ ‘ 
available evidence of the' old; Evidence of eAi adbbhht 
made in respect of the prdihisSory note cbdld only be 
admissible under an allegatibti of ah account with the 
Plaintiffs, as eKecuthrsi; therefore, otthiaugh the Plain¬ 
tiffs might, under the' ffffeedlh cotiht, redCvet on an 
account stated with them in theik* oWi(i right, yfet thbiii- is 
nothing on the face'of the cOUnt Which WoiilH eWdlhde a 
recovery in the right of the testhtor; afid the PlainttffS 
are not liable to costs, unless it appetW^ upon' the'felce 
of the count, that they might have sued in their own 
right. In the ca^es relied on it hsb; appeared off the 
face of the count, that the Plaintiff^’'nbihbig hlbiSeif 
executor alls unnecessary; as'iir Pei¥iM^ 

where the sUit was for' inone^ iff^ al^ rUcCi^eff^by thb 
Defendant after’ the death of thenot Ottfy tlife 
promise but the cause of action'apjf^t^ared, oh the'tacCof 
the proceedings,' to haVe aCertied to the ekecutBr in'lii's 
own right. So, in the casea in troVCi*,. the conVefsidtfi 


( a ) % Lev , 165. 3 Keb. 626. 643. Tbo. Jofui , 47* 

S 2 which 
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J82S, 

JONXS 


V. 

Joses, 


which was the cause of action, occurred after the dcatli 
of the testator; so that it necessarily appeared, on the 
face of the declaration, that the Plaintiff might have 
sued in his own right; but where on the declaration it 
. has appeared he must sue as executor, he has been holdeii 
excused from costs, though the immediate cause of 
action arose after the death of the testator, as in 
man v. Cane, Tattersall v. Groote {a), Cooke v. Lticas. (l>) 
Bull V. Palmer is decisive of the present question. There 
the account stated by the Defendant, with the Plaintiiij 
being in respect of a debt due to his testator, it was 
holden he would l^ave been nonsuited, if he had declared 
in his own right; and nothing appearing upon the face 
of the decclaration to shew that the accountint; was not 
in respect of a debt due to the testator, or that the 
‘ Plaintiff could have sued in his own right, he was 
holden exempt from costs. If the fifteenth count had 
been demurred to, or a motion were to be made in 
arrest of judgment, on the ground of misjoinder, the 
Court would say it must be presumed, that the account 
stated was in respect Jtn. debt due to the testator; so 
that if, on this occasion, the Court should hold, that it 
can only comprehend an account stated with the Plain¬ 
tiffs in their own right, the count must be read in dif¬ 
ferent ways on different occasions. 


Pakk J. I am of opinion, that the taxation by the 
prothonotary is right. The argument for the Defend¬ 
ant is founded on the case of Bull v. Palma', which 
was decided in the time of Charles the Second: thouerh 
the object of the courts, of late, has been to restrain the 
rule which has existed in favour of executors. Still, 
where the cause of action and the promise are laid, as 
accruing in the time of the testator, executors are ex- 

{a) {b) %East,z9S- 

empt 
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empt from costs. But it was laid down, in Hollis v. 
Smithy which was decided in 1808, and by Mans- 
afield C. J. in 1800 (a), “ that where an executor may 
declare in his own right, he shall be liable for costs.” 
In Tattersall v. Grootei Lord Eldon^ in effect, sup¬ 
ports the same doctrine, because that vras an action 
of covenant; and though the breach was after the 
death of the testator, the Plaintiff, in order to shew a 
riglit to declare on the deed, was obliged to sue as 
executor. The only question here, i^, whether, upon 
the lace of the declaration, it does not appear the Plain¬ 
tiffs might have sued in their own right. They say, 
that after the death of the testator, the Defendant ac¬ 
counted with them as executors, concerning sums due 
from the Defendant to the Plaintiffs, as' executors, and 
upon that account, being found indebted to the Plain¬ 
tiffs, as executors, promised the Plaintiffs, as executors, 
tt> pay them.” If they meant to shew, that the account¬ 
ing was of sums due in the lime of the testator, they 
ought to have said, the D'efendaM accounted with them, 
as executors, concerning sums due from the Defendant 
to the testator. I think it appears on this count, that 
the Plaintiffs might have sued in their own right, and, 
therefore, the present rule must be discharged. 


18S8. 

JdkBs 


JONBK 


BuRiioUGH J. By reference to Sir T. tfones's reports, 
it appears, that the case of Bidl v. Palmer is no autho¬ 
rity for the position which is maintaiifed on the part of 
the Defendant, because the account stated in that case 
appeared to be concerning a debt due to the testaton 
We have been pressed with the argument as to what we 
should hold, if the fifteenth count were demurred to on 
the ground of misjoinder; it will be sufficient to decide 
that point when it shall arise: hut if it were necessary 


(a) In Grimstead v. Shirley^ % Taunt. 119. 

S 3 


now 
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V. 


now* 1 should say that there is no misjoinder, because 
whatever is recovered under the count will be assets. 
But it does not appear on the face of the count, that tlie 
Plaintiffs were bound to sue as executors, which, if the 
cause of action accrued to them on a matter arising in 
the time of the testator, they ought to have shewn ; the 
accounting described is clearly one on which the Plain¬ 
tiffs might have sued in their own right. 

Rule discharged, (a) 

» 


{a) Dallas C. J. vrak absent 
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In t1i« Matter of William Henry RocHPoRtf Maj^to.' 

m 

J/^ILLIAM Hamy Rochfortf a prisoner in the Fleet, The clerk of' 
having obtainei! discharges in twelve actions under ri* 

which he had been detained in custody, the warden of is entitled 
the Fket demanded, and obtained from him, previous 
to his enlargement, among other fees, which were undis- ^very "acftioji 
puled, If. lOs. for the clerk of the papers. from which a. 

The warden of the'Fleet having been called on, 
under a motion made by Pell Serjt., “ to shew cause 
why he should not repay to the said W. H. Rochfort the 
sum of If. lOs., the same having been taken by the said 
warden For fees which were not legally due to liim,” 


Vaughan Serjt., for the warden, stated, that by a rule 
or order of this court 
18 G. i., 1727, it was 
charge, there is due, and ought to be paid to the clerk of 
i^hc papers for every action 2s. 6d.that tliis appeared 
to be an ancient fee at that time, and had been demanded 
and paid ever since, though it did not appear in the list of 
fees on the table hung up ih the prison under the acts 
of 2 G. 2. c. 22. and 32 G. 2. c, 28., that table and 
those acts applying only to the warden^s fees, whicfi 
>Vere settled by another rule of court in 1729. 


, nmde in J^ter arid Trinity terms, 
i ordered, that on a prisoner’s dis- 


Pell Serjt. contended that, under the provisions of 
those acts, no fee could be taken for the discharge of 
any prisorier, except such as appeared on the table of 
fees publicly hung up, and that, therefor^, the table fraiiied 
under the authority of the acts must be deemed to have 
superseded the authority of the rule of court in 1727, 

S 4 so 
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so far as that rule related to the fees of the officers of 
the prison on the discharge of prisoners. 

The Court said that this was a question of nicety, 
arising on the construction of the orders of the conrt 
and the acts of parliament taken together. They, 
therefore, commended the warden for requiring the fee, 
(which, as a trustee for his successors, he was bound, 
after a usage of more than ninety-six years, not to 
abandon without an order of the court,) and having 
stated that he obtained his appointment entirely from 
his known character for probity and humanity, took 
time to consider. 

Their ultimate decision was now delivered by 

Park J. The Court upon consideration think this 
rule must be discharged : when the case is looked into, 
there is no difficulty in it. In Easter term 13 G. 1., 1727, 
Eyre C. J. and the other .Judges of this court, made a 
rule of court regulating the fees which should be taken 
by the warden of the Fleet, and ordering also, 2s. 6d. to 
be paid to the clerk of the papers upon each discharge. 
If that rule continues in force, there is no colour for this 
application, for the fee in question is not taken for the 
warden of the Fleet, but for the clerk of the papers. In 
1729, an act was passed, (2 G, 2. c. 22.) which was 
afterwards incorporated in the lords* act; it was there 
enacted, that a table of fees should be settled by the 
justices and hung up in the prison ; and that no gaoler, 
or keeper of any gaol or prison, should demand, take or 
receive, directly or indirectly, of any prisoner or pri¬ 
soners for debt, any other or greater fee or fees what¬ 
soever, for his, her, or their commitment, chamber rent, 
release or discharge, than what should be mentioned and 
allowed in such list or table of fees, so to be enrolled, 
registered, and hung up as aforesaid.” In pursuance of 

this 
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this act, the Judges of this court settled a table of fees I82S. 
which is now hung up, and which the warden has re- 
ceived ever since. But that statute relates only to the ^ Rocbtort, 
fees to be taken by the warden; it does not touch those 
which are claimed by the clerk of the papers, while the 
order of 1727 applies particularly to the demands by the 
clerk of the papers. Nor is this to be considered an in¬ 
direct taking by the warden ; because'the report of the 
commissioners on the duties, salaries, and emoluments 
in courts of justice, expressly recognises this fee, and 
says, that the clerk of the papers has no other salary: 
the commissioners further state, that the fee was settled 
by a rule of court of 1727, has been invariably received 
since that time, and was probably an ancient fee then. 

Under these circumstances we think the present rule 
must be discharged, though without costs, as it was 
natural the application should be made, the fee not ap¬ 
pearing on the public table. 

Rule discharged accordingly. 


Doddington V . Hudson. 


May 14 . 


ADDY Serjt. moved in this case for a new trial, 
which was opposed by Peake Serjt. 

Their arguments, as well as the ground of the motion, 
sufficiently appear in the following judgment of the 
Court, which was deliveretl by 

Park J. This was a rule to shew cause why there 
should not be a new trial, as it was alleged on account 
of the improper reception of a witness, by the Lord 
Chief Bnroii* 


In an action 
on the case by 
a reverstcttier 
for an Injury 
done to his 
inheritance by 
a stranger, the 
tenant in pos» 
session is a 
competent Wlt« 
ness to prove 
the injury. 


A re- 
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.ftSSS. A reversioner bad brought an action against the De- 

to his inheritance: he called 
his tenant to prove the encroachment; the tenant was 
Hudson, objected to by nay Brother Taddy, as an interested 
witness. But the Lord Chief Baron allowed him to 
be examined, reserving the point. I’he question is, 
whether he was properly received ? There is no doubt 
that the ancient * rules of evidence respecting the com¬ 
petency of witnesses have been much narrowed; and 
the courts have endeavoured as much as possible to let 
the objection go to the credit, rather than to the com¬ 
petency of live witness; this was Lord Mansfield*^ 
course: but long brfore his time, when Lord Hardrwicke 
was Chief Justice of the Court of King’s Bench (1736,) 
he said, “ whenever an objection of this sort was made 
at 'Nisi Prim before him, he was always inclined to 
restrain it to the credit rather than to the competency 
of the witness,” Rex v. Bray, (a) But the rule, which 
governs our decision in this case, is to be found in Bent 
^y. Baker. (6) Lord Kenyon says, “ wherever there are 
no positive rules of law against it, it is better to receive 
the evidence of the witness, making, nevertheless, such 
observation on the credit of the party as his situation 
requires.” Tlie general question on the voir dire amounts 
to this, whether the event in that cause will affect hj^ 
interest. “ I must acknowledge,” says his Lordship, 

“ there have been various opinions upon this subject, 
and it is impMsible to reconcile all the cases. I think 
the principle to be extracted from them all is this, if the 
procectlings in the cause cannot be used for him, he is 
a competent witness, although he may entertain wishes 
upon the subject, for that only goes to his credit and not 
to his competency; as where he stands in the same 
siltiation with the party for whom he is called to give 


Ca, Temp, Ihrdw, 3C0. 


(6) 3T.R.Z7. 

evidence 
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evidence—or where a father is giving evidence for his 
son — but this does not render him incompetent; and 
such circumstances are always open to observation.” 
This case was decided after great consideration: it was 
originally in this court, but taken upon a |)ill of ex¬ 
ceptions to the Court of King’s Bench, where the 
opinion of Lord Loughborough, that the witness was not 
competent, was overruled, and no writ of error, though 
threatened, was ever brought on the judgment of B, R. 
But that case has been frequently since referred to and 
confirmed, as in Jordaine v, Lmfdrroohe, (a) In Smith 
y. Prager (b), Lprd Kenyon says, they arc now called 
upon to review their decision in Bent v. ^aJcer s he then 
adopts and confirms the rule there laid down, states it 
more fully and quotes all his authorities : his Lordsliip 
says, “ the case of Beni v. Baker laid down a clear and 
certain rule, by which I have ever since endeavoured 
to regulate my opinion in causes coming before me at 
Nisi Prius, though probably I may not have decided 
properly in every instance, when called upon to form an 
opinion on the sudden. The rule tlierc laid down, was, 
that no objection should be made to the competency of 
a witness upon the ground of interest, unless he were 
directly interested in the event of the suit, or could avail 
himself of the verdict in the cause, so as to give it in 
evidence on any future occasion in support of his own 
interest.” And, subsequently, in Forrester v. Pigou (a), 
the above rule was not impugned by the Court of King’s 
Bench, after Lord Elleiiborough bad ^ng presided 
there; but there the case was sent back to ascertain the 
fact, whether the Defendant’s witness who had paid the 
loss, had not entered into a bargain, that if the Plaintiffs 
failed in the action against the then Defendant Pigou, 
he was to receive back the money he had paid ? For, 

{a) T T,JL(iOU (Ji>) Ibid, (to. (c) 
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if so, he was directly interested in procuring a verdict 
for the Defendant. 

Thus it stands upon authority as to the general point. 
Now we have looked with great anxiety to see whether 
the Defendant could gain or lose by the event of this 
suit; but we are unable to discover the possibility of 
that fact. Neither can this verdict be given in evidence 
for or against him, in any action for or against him. If 
the PlaintiiF recover a verdict, the damages are entirely 
to himself for the injury done to his inheritance; he is 
not bound to lay out a single farthing, during the 
tenancy, nor if the witness should bring an action for 
the injury done to his possession, can the Plaintiff’s 
verdict in any way directly or indirectly be used for 
him. It is true, the witness may have his wishes, and 
his situation may have created a bias on his mind: but 
that circumstance existed in all the other cases : it may 
subject the witness to observation, it may affect his 
credit with the jury; but it does not, in our opinion, 
destroy his competency. And surely a person in the 
situation of this witness cannot have a stronger bias on 
his mind, than, where two actions are brought for the 
same assault against two persons, the Defendant in one 
cause, who may be a witness for the other Defendant, 
must have, in giving his testimony. 

This point must often have arisen : no case has been 
cited, where a witness of this description has been re¬ 
jected : for n^her the case of Doe dem. Foster v, Wil¬ 
liams {a)^ (that a tenant in an ejectment cannot be a 
witness for his landlord to maintain his own possession;) 
nor that of Pi/ke v. Crouch (i), (that a man cannot be 
a witness for another where they both claim under the 
same deed,) have any bearing on the point under dis¬ 
cussion. We have reason to believe such witnesses 


(«) Qovip* fi%\. 


(i) I Ld> Rajm, 730* 


have 
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have heeu constantly admitted, and we have been in- 1886. 

formed, that in one case on the northern circuit, though 

. » e DonniMGXOK 

we have not obtained the name of the case, such an 

objection was lately made, overruled, and no application Hudsow, 

made to set aside that decision. 

However, in the absence of authority on the par¬ 
ticular point, admitting it to be a novel case, we violate 
no rule of law, we oppose no authority; but on the 
contrary, by deciding that this rule ought to be dis¬ 
charged, we support the general principle, that where 
the verdict cannot be given in evidence for or against 
the witness, and where he can derive no benefit from 
the testimony he gives, whatever his wishes may be, his 
testimony ought not to be excluded. 

Rule discharged. 


Mayor, Assignee of Pyn,e, a Bankrupt, jfaj 

Croome. 


ta. 


yN£ was lessee to the Defendant, of a house in A bankrupt 

MmiJ-Je-hone, and at Christmas^ 1819, owed the 

, anactofbank- 

Defendant 87/. 10s., for five quarters’ rent. In-Vo-ruptcy, to di«- 
vember, 1819, Pynef having been for more than a twelve- P°“ 
month before that time, and being tb^n in custody a benefi- 
within the rules of the Fleet, proposed to sell his term cul lease; the 
in the Defendant’s house, for 8iJ0/, to Mr. Thamp&on,, y*’ 

unless five 

quarters* rent due to the landlord were first paid; afiter negodation between the 
bankrupt and the landlord, who knew the bankrupt’s situation, the rent was paid out 
of the money which the purchaser had agreed to give for the lease, there being at the 
time of the transaction no distress on the premises, but the landlord having a right 
of re-entry; 

Held, that the bankrupt’s assignee could not recover from the landlord the rent so 
paid him- 


Thompsott 
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CeoOtiiB^ 


'Thompson refused to purchase, except on the terms of 
the 87 /. 10s., which would be due for rent at Christmas, 
being previously discharged. A correspondence, there¬ 
upon ensued between I^ne and the Defend6ht;'*in which 
it was agreed, that Thompson should pay the Defendant 
the 87/. lOi. rent arrear, out of the 220/* which he was 
to give for the lease; and the 87/. lOi. was, accordirigly, 
shortly afterwards, paid l>y Thompson to the Defendant, 
who all along knew of Pyne'^ insolvency and incarceration. 
The assignment to Thompson wiis made in November, 
1819, when one Henry Morland gave up the indenture 
of lease from Defendant to Pyne, being first paid a debt, 
for which he held the lease as a security. At the time of 
the assignment there were no goods in Pynds house, 
which had been for some time unoccupied. But the De¬ 
fendant’s lease to Pyne contained a clause of re-entry, if' 
the rent should be unpaid by the space qf2\. days, next after 
either cf the days appointed for paymen^, or upon breach 
of any of the covenants contained in the lease. 

On the Slst of January^ 1822, a commission of bank¬ 
rupt was sued out against Pyne, his incarceration, which 
had commenced in September, 1818, being the act of 
bankruptcy. 

The Plaintiffs, as assignees of Pyne, tlion sued the 
Defendant, for the 87 /. lOs., paid to him by Tho7ni)son, 
as money had and received to the Plaintiff’s use, the 
money having been paid alter an act of bankruptcy* of 
which the Defendant was cognisant, and the Defertdant, 
at the time of the receipt, l>eing privy to the insolvency 
of the bankrupt* 

At the trial before Dallas C. J., London sittings after 
last Mickdelmas XoTTO, iht foregoing facts were made out, 
when the jury, under the direction of his Lordship, found 
a verdict for the Defendant, leave being given to the 
Plaintiffs to move to set aside this verdict, and enter a 
verdict for the Plaintiffs for 8?/. 10s. 


Tadfy 
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Taddy JSerjt. liaving obtained a rule to that c&ct) 

Lem and Lams Serjts. shewed cause. The Defend¬ 
ant, on ccHptdition of receiving the 87/. 10^., waived the 
right he hatl to distrain for it on any gyods which an 
assignee might place on the premises; and without such 
a waiver no purchaser could be found. He also waived 
the right of re-entry which had accrued to him on non¬ 
payment of tlie rent, and which if he had asserted, 
Morland's, debt would still have been a claim on the 
bankrupt’s estate. The estate, therefore, has been ma¬ 
nifestly benefited by the transaction, and the Defendant 
has only received a compensation for the relinquishment 
of a right which he might have exercised to the preju¬ 
dice of the bankrupt and his assignees; so that it is not 
necessary to contend, nor is it contended, that this was a 
payment protected by the provisions of \9 G. 2.; but it 
resembles the cases where a creditor, having a lien on 
the title deeds of d bankrupt, refuses to deliver them Up, 
except on payment of his debt; a payment which has 
always been esteemed valid, as against any claim on the 
part of the assignees; Stevenson v. Wood [a) is in point for 
the Defendant; for ihougli in that case there were goods 
on the premises which the Delendant might have imme¬ 
diately distrained, and in the present case there were 
none, yet the Defendant’s right to distrain was the same 
in both; and it is immaterial whether the right be ex¬ 
ercised on goods actually at liand or on goods which 
may come to hand at any subsequent period. 


SfSS 


IHmi 


V‘ 

CitOOMA. 


Taddy Serjt.. There being no goods on the premises 
at the time the Defendant received the money, he aban¬ 
doned nothing from which he could have derived any 
advantage; and instead of distraining on goods which 
might be subsequently placed on the premises, he ought 
to have proved his debt under the commission; so tliat 


(«) 5 Esf, N. P, C. aoo. 


the 
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Mayor 


V, 
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the case is at once distinguishable from Sievenson v., Wood^ 
and differs from those in which the bankmpi or his 
assignees have no other means of oblaining^roperty 
over which a creditor may have a lien, but Ify paying 
that creditor’s debt. There being no clause of cesser 
in the Defendant’s lease, he could not, re-enter upon 
non-payment, unless he had made a demand with all 
the requisite technical formalities on the day of pay¬ 
ment ; and that not having been done, he had in fact 
no right of re-entry at the time he received this payment, 
{Park J. Doe d. Scholefield v. Alexander {a) decides the 
contrary.] The Defendant’s is undoubtedly a case of 
great hardship, but in that respect it does not differ 
from any others, in which parties haVe been obliged to 
refund payments made afler an act of bankruptcy; he 
must prove under the commission, and stand in the 
same situation as the other creditors, which is the less 
unreasonable, inastnuch as the Defend||pt knew all along 
the situation of the bankrupt. 

Cur, adv, mdU 


Park J. We have considered this case, and are 
of opinion the rule ought to be discharged. The case 
is peculiar in all its circumstances. A party who has a 
beneficial lease in a house, goes to prison and becomes 
a bankrupt. He has an opportunity of ciisposing of this 
lease beneficially, but five quarters’ rent being in arrear, 
the purchaser refuses to take the lease unless the rent 
is paid. The bankrupt communicates with his landlord, 
and is allowed to obtain 220/. for the lease, on paying 
out of that sum the rent due, and money which had 
been lent by a moqigagee; this takes place two years 
before the assignees commence the present suit; but it 
is contended, that as there were no goods which the De- 


{a) %M, id S, 525. 


fend ant 
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fendant could distrain, and as he knew the situation of 
the bankrupt, he cannot retain the rent he has thus 
received.|| Wc do not say this is a payment under 
li) G. 2.; it does not come under the provisions of that 
statute; but the case of Stevenson v. Wood was relied 
on for the Defendant, and on that case we proceed. 
'I’hat was an action for money had and received, to re¬ 
cover a sum which had been paid to the landlord for rent 
after an act of bankruptcy. The ground of law taken 
for the Defendant was, that the landlord had a right 
to distrain for rent arrear, and the goods of the bank¬ 
rupt were subject to the distress, iiotwithstiuiding the 
act of bankruptcy; that having that right he had a 
power to waive it, and to accept the rent in lieu of hib 
right to distrain. Lord Elknborough assented to the 
law so laid down: he said, “ the landlord has by law a 
right of distress; if he thinks fit to waive that right and 
accept of the rcnl|lfhc should not be placed in a worse 
situation than if he had made an actual distress; it 
woukl be a fraud on his legal rights to hold otherwise.” 
In the present case, although there w'crc no goods on the 
jiremiscs, the landlord had a right to distrain on any 
which might be subsequently placed there; he had also 
a right of entry, and might have brought an ejectment; 
that right he has waived by the receipt of the rent, and 
the assignees have derived a benefit from the transac¬ 
tion, because the bankrupt’s estate was subject to the 
rent and the mortgage, both of which are now dis¬ 
charged, but must have remained as proveablc debts, 
unless the Defendant had been induced to accede to the 
transfer of the lease. Under all ^he circumstances, 
therefore, the rule must be 

Discharged. 


1823. 


Mavoii 

V. 

CaooME. 


Von. I. 


T 
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Frost t), Bengough. 


In an action on 
a promissory 
note* the De¬ 
fendant having 
pleaded the 
statute of li¬ 
mitations* the 
Plaintiff gave 
in evidence, as 
proof of an 
acknowledg¬ 
ment within 
six years* the 
following let¬ 
ter from the 
Defendant to 
the Plaintiff: 

« Business 
calls me to 
Liverpool, 
Should 1 be 
fortunate in 
my adventures* 
you may de¬ 
pend on seeing 
me in Bristol; 


'J’HIS was an action on a promissory" note for 30/., 
dated 15th of Afai/, 1815; the Defendant pleaded 
the statute of limitations; and the FlaintifT, at the trial 
before Dallas C. X, London sittings after Michaelmas 
term last, gave in evidence the following letter from the 
Defendant to the PlaintiiT, as proof of a subsequent 
acknowledgment: 

“ Sir, — Business calls me on the sudden to Liverpool. 
Should I be fortunate in my adventures, yon may de¬ 
pend on seeing me in Bristol in less than three weeks; 
otherwise, I must arrange matters with you as circum¬ 
stances will permit, I shall leave town to-morrow 
night. ^ 

“ H, Bengough, 

“ London^ 24th September, 1817.” 

Dallas C. J. told the jury he was not aware of any 
letter so general as the one in question having been 
considered sufficient to take a case out of the statute. 


otherwise, I 
must arrange 
matters with 
you as circum¬ 
stances will 
permit.” The 
Defendant did 
not shew that 
there were any 
other matters 
besides the 


but that no evidence had been offered of any other 
dealings between the parties; and the jury were to de¬ 
cide, under those circumstances, whether the letter ap¬ 
plied to the transaction in dispute. 

The jury found a verdict for the Plaintiff; and upon 
being asked, said, they considered that the letter given 
in evidence referred to the promissory note. 

f. 


promissory ^ Vaughan Serjt. moved for a new trial, on the ground 

the letter could this letter contained no acknowledgment of the 
refer: 

Held* that it was properly left to the jury to decide whether this letter referred to 
the matter of the promissory note, and was a sufficient acknowledgement to take the 
case out of the statute. 


debt 
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debt, and that it ought not to have been left to the 1823. 
jury to put a construction on it. ^ 

Taddy Serjt. shewed cause. The letter contained a Bengough. 
sufficient acknowledgment, if there were no other deal¬ 
ings between’the parties; no evidence was offered of 
any such dealings, and all that was left to the jury was, 
not to put a construction on the letter, but to say 
whether there were any other transactions to which it 
could apply. In ideyd v. Maund (a), it was holden that 
a letter, the terms of which were ambiguous, ought to 
be left to the jury. 

Vaughan, In LUyd v. Maund the letter contained 
jTiuch more than in the present case. In Beale v. 

Nind (J}\ Bayley J. says, “ the onus of taking a case 
out of the statute of limitations is upon the Plaintiffso 
that he ought t^have shewn that there were no other 
dealings to which the letter could refer. But even if 
there were none such, the letter is insufficient to charge 
the Defendant, since it contains no acknowledgment 
whatever of any debt, and according to Lord Bllcn- 
hoiongh a distinct acknowledgment is necessary. Raw- 
crojt v. Lomas, (c) 

Park J. I think there ought to be no new trial in 
this case. Within our memory, the statute of limit¬ 
ations has been too much frittered away; because, even 
where a party denied that he owed any thing, {Bryan v. 

Horseman) (d), “ it being more than six years since 
he contracted,” Lord FMenborough held him liable, and 
in this court there have been several cases in which the 
evidence of admission has been but slight: but in this 
case, a paper is produced, which, though ambiguous, is 
sufficient to shift on the Defendant the onus which was 

(a) a T. R. (f) S. 458. 

4 B.t:f J. 271 . (J) 4 599. 

at 
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at first on the plaintiff^ and the Defendant might have 
shewn, if he could, that there were other matters to 
which the letter applied. In Beale v. Nind it was left 
to the jury to consider, whether there was only one 
account to which the Defendant’s supposed admission 
could refer. Was it not fit, then, that thfe letter should 
go to the jury ? Lloyd v. Maund is an important case 
to that point. The letter containing the acknowledg¬ 
ment was in that case, as in the present, ambiguous; 
but Aslmrst J. says, “ though this letter is written in 
ambiguous terms, there are some parts of it from which 
the jury might perhaps have inferred an acknowledgment 
of the debt; and I think the jury should have put their 
construction upon it.” That case, therefore, is a war¬ 
rant for the propriety of what has been done in the 
present. Whether or no the jury have drawn the right 
conclusion, it is not necessary for us to decide; if it 
were, I should concur in that conclusion. 


Bukuough J. There is nothing to which the letter 
a))pears to relate, but a prior demand. “ Should I be 
fortunate in my adventures, you may depend on sccirig me 
in Brhtol — Why ? To bring down what his fortune 
produced. — “ Otherwise I must arrange matters witli 
you as circumstances will permit.” I thinjv the jury did 
right in referring this to an existing demand. Tlie 
Defendant might, perhaps, have shewn that there were 
other demands to which the letter applied, but he omit¬ 
ted to d^ so ; and I think it was properly left to the jury 
to decide whether it applied to the Plaintiff’s demand 
or no. 

Rule discharged, {a) 


(t) Dallas C. J. was absent, being unwell. 


HAD or HASTLIi TLliM. 
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Court of COMMON PLEAS, 

AND 


OTHER COURTS, 

IN 
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• — -«- 

Mackintosh v. Blyth. June 4. 


HEN this cause came on for trial, it was referred An arbitrator 

to a barrister to ascertain what verdict oueht to 

. 11.. ° referred 

be given, and his certificate was to be entered up as the to certify • 
verdict of a jury. what verdict 

The arbitrator certified that a verdict should be en- tend up,*cer- 
tered up for the Plaintiff for 62L 14s.: and orally com- d^ed for the 
municated to the parties, that eacli should pay^ own orally'commu- 
costs of the reference, which was acceded to by ^m. nicated to the 

Upon a motion to set aside the arbitrator’s certificate, d'at 

xu I’ 1 1 .... . should 

the cause was rcierred back to him, when he a second pay his own 

costs of the 

reference j which was acceded to by them. 

The cause having been referred back to the arbitrator, he certified in the same 
way a second time, but omitted to give any direction as to the costs of the second 
reference : Held, that the Plaintiff was entitled to those costs. 


(/*) Richardson J. was absent during this term, being conihned to 
his house by ill health. 

VoL. I. U time 
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time certified to the same effect; but at the time of cer¬ 
tifying made no communication as to the costs of the 
second reference, thinking he had no authority for tliat 
purpose. These costs were claimed by the Plaintiff* 
before the prothonotary; but disallowed by him. Upon 
which, • 


Le7is Serjt. obtained a rule nisi for the prothonotary 
to review his taxation, and allow these costs. 

Taddy Serjt. shewed cause, contending that the pro¬ 
thonotary ought not to allow the costs of the second 
reference, unless authorized by the arbitrator, the re¬ 
ference to him being in effect a reference of all the 
matters in difference in the cause; that the arbitrator 
having given no directions, it must be inferred the costs 
of the second reference were to be discharged in tlie 

same way as the costs of the first. 

« 

Sed per Curiam. The inference is the other "way; in 
the absence of any specific direction the costs must fol¬ 
low the verdict. 

Rule absolute* 


liOWE V, Lowe. 

U®>N an affidavit of the Defendant, that the demand 
in this action did not amount to 405.; that the 
cee<Bn^ oft an Defendant was applied to by Plaintiff’s attorney to de- 

loads of potatoes claimed by Plaintiff; that the 
that the cktisfe Plaintiff never made any other demand; that the aver- 
oF action did age price of potatoes in the Defendant’s neighbourhood 
not amolint tb PlaintiflP’s demand and of the De- 

4W. 

fendant’s making the affidavit was 65 . a load; that the 
Plaintiff had filed a declaration against the Defendant 


June 4. 


In trover, thfe 
Court would 
not stay orO- 


in 
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in trover for potatoes, and never had any other claim 
againfit the Defendant, 

Taddy Seijt. obtained a rule nin to stay the pro¬ 
ceedings in this cause, the Plaintiff’s cause of action 
not amounting to 40s. He cited Kennard v. Jones (a), 
and Wellington v. Arters ( 6 ), to shew that the applica¬ 
tion was not too late, and that it was not necessary to 
such an application that the debt should appear on 
record to be under 40s. Upon a question being put by 
the Court, whether there was any instance of the county 
court holding plea in trover, he referred to 2 InsU 311., 
where Lord CoTce says, that county courts have juris¬ 
diction in all torts not iw et.armisi and argued that 
6 Edw. 1 . c. 8 . seemed directed particularly to torts, al¬ 
lowing sheriffs to hold in their counties pleas of trespass, 
which originally included trespass on the case. 


m 

1823. 

Lows 

V. 

Lows. 


Chislffw Serjt., who shewed cause, contended that the 
county courts could not hold pleas in trqver, the 
amount of the damages to be recovered being uncer¬ 
tain, and the action being frequently resorted to for 
trying questions of the highest pecuniary amount. The 
passage in 2 Inst, seemed, therefore, to have originated 
in mistake. 

Taddy replied, that the Defendant’s affidavit not 
having been traversed, it must be taken here, as it 
was in Kennard v. JoneSy that the Plaintiff’s demand 
did not amount to 40s. ,, 


Sedper Curiam. In Kennard v. JoneSy it appeared that 
the cause of action was a debt; here, what the amount 
may be is altogether matter of calculation. The rule, 
therefore, must be 

Discharged. 
(3) 5 T.R. 64 .- 

U 2 


(«) 4 r.it 495. 
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1823. 


June 4 . 


In the Matter of Isaacson, Clarke, and 
Brookes. 


I. The pro- 
thonotary’s 
report is not 
conclusive 


J N Trinity term, 1822, Vaughan Serjt., upon affida¬ 
vits alleging misconduct in the three persons above 
named, had obtained a rule calling on Isaacson and 
I® shew cause why they should not be struck off 
put to answer the roll of attornies; and upon Brookes to shew cause 
interrogatories ^jjy jjg should not be committed to the custody of the 
but they may Warden ot the Fleets tor that he, not being an attorney, 
except to the had practised as such rn the names of Isaacson and 
Clarke, 

Cause was shewn against the rule by Pell Serjt., upon 
long affidavits, which the Court deemed unsatisfactory, 
and ordered the parties to be attached, and give bail to 
answer interrogatories before the prothonotary. 

In Hilary terra last the prothonotary reported the 
parties in contempt, the interrogatories not having been 
sufficiently answered. 

Considerable discussion then arose as to the course to 
be pursued; the prosecutors contending, that upon the 
parties being reported in contempt, his rule ought at 
once to be made absolute. fPelly on the other side, 
claiming to be heard again, on the ground that the 
omitted ii/the Court could not give judgment or apportion punish- 
first instance, ment on the report of the prothonotary till that rept)rt 
wa8*norX*°*^ had been sifted, and till it appeared in what resjicct 
lowed on hh the prothonotary had deemed the answers unsatisiac- 

tiTiTto^oduce prothonotary’s report might be reviewed 

before the pro- in matter of costs, it was but reasonable there should 
thonotary the 

clerk who had made the entries in the book. 

3. The court will not receive affidavits that a party is too poor to take office 
copies of interrogatories filed against him. 

be 


report on any 
material point. 

a. Where, 
after making 
his report 
against the 
parties, the 
prothonotary 
was directed 
to inspect an 
account book 
belonging to 
one of them, 
which tended 
to support the 
answers giveqi 
by the parties, 
but had been 
accidentally 
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be an opportunity of reviewing it in a case like the 1823. 

In'Z^ter. 

As to which, the Court observed, that here the parties of Isaacson. 
had been already fully heard upon their affidavits, which 
was not the case with respect to costs. The Court, 
however, said tl»ey would inquire what the practice had 
been; but they refused to receive an affidavit from two 
of the parties, that they were too poor to take office 
copies of the interrogatories. 

In Easter term last, after allowing Pc//, as matter of 
indulgence, to inspect the prothonotary^s copy of the 
interrogatories, (upon which it appeared by the pro- 
thonotary’s marks what answers he deemed satisfactory, 
and what not,) the Court said, 

' They were not bound to consider the prothonotary*s 
report as conclusive; but would hear Pellt if he pro¬ 
posed to shew that ansv^ers as to any material point 
which the prothonotary had deemed unsatisfactory, were 
in substance satisfactory answers. 

Pell was accordingly heard at considerable length in 
support of several such answers. # 

It turned out ultihiately, that by some accident, an 
account-book of Brookes^i material in support of seve¬ 
ral of his answers, had never been seen by the protho¬ 
notary, though it had been deposited with another 
officer of the court; and, in order to the inspection of 
this book, the case was again adjourned. 


Vaughan, on the part of the prosecutors, now applied 
that a clerk, by whom tli^ entries had been made in this 
book, should be examined by the prothonotary. 



Sed per Curiam. The prothonotary not having de¬ 
clared himself dissatisfied, or required any explanation 
of items in the book, the prosecutors cannot be allowed 
to introduce oral testimony concerning it. 

U 3 
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18 ^ 3 .. 


Williamson v. Sir Geoege Goold. 


Where the 
surety under 
an annuity 
deed obtained 
an order to set 
aside an ex^< 
cution under 
which he was 
in custody for 
arrears of the 
annuity^ upon 
entering into 
an account 
and paying 
the balance 
which should 
be found due 
under the pro* 
visions of the 
deed» and the 
principal after* 
wards sue* 
ceeded in set¬ 
ting aside the 
deed itself* the 
Court refused 
to discharge 
the surety 
until he had 
entered into 
an acequntf of 

cove^^^P* 

itiight ulti¬ 
mately be 
found due. 


Defendant having been taken in'execution uniler 
a judgment which he had given to secure the 
payment of an annuity granted by his brother, Henry 
Michael Gooldy (in respect of which annuity certain 
sums had been received by the Plaintiff,) obtained in 
Hilary term last an order for setting aside this execution, 
upon entering into an account and paying the Plaintiff 
the balance that should be found due (a) under the pro¬ 
visions of the annuity deed. 

In Easter terra Henry Michael Goold, upon the 
ground of a retainer of p|irt of the consideration 
money, succeeded in setting aside the deed itself, and a 
judgment which he had likewise given to secure the 
payment of the annuity, upon paying what should be 
found due principal and interest, at 5 per cent, (b) 
Under these rarcumstances. 

Lens Seijt., on a former day, obtained a rule nisi for 
discharging the Defendant out of execution, although he 
had not accounted or paid any money into court under 
the former rule. 

Vaughan Serjt. was to have shewn cause; bat the 
Court called upon Lens, with whom was Cross Serjt., to 
support the rule. They urged that the first rale was 
made absolute, on the presumption that the annuity deed 
was valid; but the Court having since that time de¬ 
cided that it was void, there was nothing to support the 
judgrtient and execution under which the Defendant 
was in custody; and th^t where a deed is set aside as 
against the grantor, the grantee cannot recover the 


(a) See Antei 171. 


(i) See Ante, 334. 


con- 
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consideration money from the surety. Straton v. Has- 1629* 

tal. (a) V 

' WlLtlAMSON 

• V. 

But the former rule being still in force, no motion Goold. 

having been made to rescind it, and the Defendant 
having neither accounted, nor paid money into court 
subject to an account to be taken on the deed, the 
(^ourt thought they could not, consistently with the law 
or justice of the case, accede to the Defendant’s appli¬ 
cation ; and they, therefore. 

Discharged the Rule. 

(a) 2 T. R, 366 . 


Othib V. Calvert. June s* 

^ jpHIS was an action of trespass qtmre daumm iregit. Where the 
The declaration consisted of two counts, to which 

csiisc Arc Aci* 

the general issue was pleaded, and issue joined .thereon, judged to the 
anti ten special pleas justifying the trcsfiass under a Defendant, 
right of way. The Plaintiff traversed the right of way 
as set forth in these pleas and new-assigned: the De- on the issues 
fendant joined issue on the traverses, and pleaded not. 

•1 , . 1 ■ 1 • . . ' the costs of 

guilty to the new assignment; on which issue was joined, issues, ex- 

A verdict was found for the Plaintiff^ without da-cept reple- 
mages, on the general issue; the issues on the two first on”y\h'e^rasts 
pleas were found for the Defendant, and the remaining of pleadings, 
issues, except two, (as to which the jury were discharged,) 
were found for the Plaintiff! 

In taxing the costs, the prothonotary had allowed the 
Defendant general costs in the cause; and the Plaintiff 
the costs of the pleadings on the issues found for him. 

Pell Serjt. in the last term obtained a rule nisi for the 
prothonotary to review his taxation, contending that the 

U 4 . Plaintiff 
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1823. 

Othir 


V. 

Calvert. 


Plaintiff was entitled to the costs of the issues found 
for him; and that the costs of the issues includ^ the 
costs of trial occasioned by those issues, ^s well the costs 
of the pleadings on them; that considerable expense 
might be incurred by the Plaintiff in preparing to dis¬ 
prove the issues found for him, in which case it was 
but reasonable he should be indemnified for the 
charges occasioned by the Defendant’s false pleading (a)^ 
the statute of c. 16. s. 5. giving him costs at 

the discretion of the Court, unless where in replevin 
a certificate was given that there was probable cause for 
such pleading; but no such certificate existed in this 
case. 

Mr. Prothonotary Watlingion stated, that except in 
replevin, where both parties were actors, the costs of 
the issues covered only the pleadings on those issues. 

Pell said he had cases to adduce, but upon enquiry it 
was admitted that those cases were all in replevin. 

Mr. Prothonotary Pay expressing an opinion differ¬ 
ent from that of Mr. Prothonotary Watlingion^ the 
Court took time to enquire into the practice, stating 
that they should have had no doubt, but for what had 
fallen from Mr. Prothonotary Pay, And now. 


Park J. said he had spoken on the subject to several 
of the .Judges, who were all idbst clearly of opinion, that 
in this case the costs of the issues included only the 
costs of the pleadings on those issues. That the point 
had been fully considered in Pencil v. Coster [b), which 
was decided on the authority of Vivian v. Blake (c); and 
it was there holden, that where a plea which goes to the 
whole of the cause of action is found for the Defendant, 
the costs of the cause go to the Defendant, and the 


(a) Per Butler J. in Duberley {b) i 5 . 465, 
V. Paget a T,R. 391. (r) 11 Eastt a63. 


costs 
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costs of the issues found for the Plaintiff go to the Plain¬ 
tiff ; but that by the costs of the issues, was meant the 
costs of pleadings only. 

Rule discharged. 


1823. 

Othir 


V. 

Calvert. 


Blackbourn, Demandant ; Brown ,and Wife, 

Deforciants. 


June 7. 


clerk of the warrants, enrolments, and estreats 
of this court, having refused to file the warrant of 
attorney in the above fine, or to pass the fine, on the 
ground that 3/. was due for termage fees from the at¬ 
torney concerned for the parties. 

Pell Serjt. obtained a ri^ calling on him to shew 
cause why he should not file the warrant of attorney in 
the above fine, and mark the writ of covenant with the 
usual stamp of office; and why he should not pay the 
costs of the tipplication. 

The clerk of the warrants, &<?., by Lens Serjt., who 
shewed cause for him, stated, ^ 

That the attorney concerned in levying the fine was 
admitted in 1796, and paid his termage fees till 1797, 
since which time he had paid none: 

That it was a frequent practice for agents to introduce 
their own names in warrants, with a view to conceal the 
names of the attorneys immediately concerned, and skrecn 
them from the payment of their arrears of termage; and 
that in many instances the clerk of the warrants had 
been unsuccessful in his endeavours to ascertain the 
name of the principal, though in the present case it had 
been readily admitted. 

He then stated, that it had been the ancient and in¬ 
variable practice of the office, when termage fees were 
in arrear from any attorney, to refuse to file a war- 


The clerk of 
the warrants 
may refuse to 
file a warrant 
or pass a fine 
till the attor¬ 
ney employed 
by the parties 
has paid his 
termage fees. 
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I8:i3. rant for him till they were paid : that this practice was 

recognised in a document preserved in the office, and 

Blackbouhn, " . , , , , . 1 

Demandant, purporting to have been the answer given in IToS by 

Mr. J^yre to certain complaints made to the then com¬ 
missioners appointed to enquire into the fees of courts 
of justice, from which the following is an extract: 

“ Complaint. This office insists upon 8d. every term 
from all attornics, or else their clients* business is stopped: 
till about twenty-five years ago, it was but ^d. 

Answer. One 4><i, has been paid by the attorneys to 
the clerk for many years ; and it is reported, in the 15th 
King Charles the First, to the then commissioners, to have 
been paid in the 11 th of Eliz. : and the clerk has paid an 
immemorial composition of 11^ I 5 . 4d. every term, to the 
three puisne judges, in lieu of this money collected; the 
other 4d. is collected by the order of court in Easter term 
the 10th of King William-^ Lfi98, for the use of the four 
criers of the court, and is paid to them every term. 
This order directs, that the fee of 4d. shall be demanded 
from the attorneys every term, at the lime of filing their 
warrants, or signing their attachment, &c.” * 

He also referred to 4he following rule of court: 

Easter term, 3ist year of King Oeorge the Second. 
Whereas by the antient cusiom and several rules of this 
court, every attorney ought to pay lo the clerk of the 
warrants, or his deputy, his termage fees (being Sd. a 
term), for the use of the said clerk of the warrants and 
the criers of this court, at the end of Trinity term, or 
belbrr the first day of Michaelmas term, in every year: 
and whereas complaints have been made to us, by the 
said clerk of the warrants and criers, that of late such 
payments have been greatly neglected; and that several 
attorneys who are in arrear for their termage, in order 
lo avoid the pajmient thereoli have practised with names 
of other attorneys who are not in arrear, but have duly 
paid their termage; and that there is now a very con¬ 
siderable 
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siderable sum of money due from the attorneys for such 1823. 

termage': for remedy thereof, and that the said clerk of „ —-*v—' 

1 1 . . , . , ^ . Blackbourn, 

the warrants and criers may not be dejirived of their Demandaiit. 

just and legal fees, it is ordered, that every attorney of this 
court shall pay and discharge all his arrears of termage 
to the said clerk of the warrants, or his deputy, before 
the first day of Michaelmas term next; and afterwards 
shall pay his said termage to the said clerk of the war¬ 
rants, or his deputy, before the first day of Michaelmas 
term, in every subsequent year.” 

Pell, in support of his rule, contended, that the jirac- 
ticc of the court could not justify the custom complaiifed 
of, unless supported by some law or order of court; and 
that the order referred to contained no authority for stop¬ 
ping the clients’ business, to enforce the payment of the 
arrearages of these fees. IJe expatiated upon the hard¬ 
ship of making the clients thus suffer, and of suspending 
all their business for a slight omission on the part of the 
attorney, and urged that there was the less reason for 
this, as the officer had other remedies to enforce the 
payment of the fees. 

Dallas C. J. The fee in question is a legal fee, and 
at some time or other the ofiicer is entitled to recover 
it. The question now is, whether he is entitled to 
recover the arrearages in the manner pointed out; 
and it appears from the siatenient made by the clerk of 
the warrants, that the practice is founded on law, usage, 
and the orders of the court. Attewnies”, it seems, had 
formerly been in the habit of practising in the names of 
others, in order to avoid the payment of these arrears, 
and the Court then made an order, that the arrears 
should be paid, thereby admitting the legality of the 
claim. The conduct of the officer has been conform¬ 
able to the general usage; for the document of 1733 re¬ 
fers 
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1823. to it as existing in the time of William the Third, 

^ If the attorney were to refuse to pay his arrears, pur- 
suant to the order of 31 G. 2., the Court would not 
allow him to practise; and in effect the means resorted 
to to compel payment of these fees operates in the same 
manner, and is justified by the order of court. 

Park J. It appears that these fees have been col¬ 
lected from the time of Queen Elizabeth downwards; and 
from tile recital in the order of court of G. 2., it looks 
as if the mode at present adopted for enforcing the pay¬ 
ment of arrears had been all that time in practice; a 
prgctice for which the difficulty of collecting such small 
sums from attornies, at a distance, seems to afford a 
sufficient reason. Undoubtedly some inconvenience may 
be occasioned to the client thereby; but if he is likely to 
be injured, he may dismiss his attorney^ A practice of 
the same kind exists in Chancery, where a solicitor can¬ 
not file a bill till his terminal fees have been paid. 

Burrough J. The practice arises out of the neces¬ 
sity of the thing; there would be no other way of getting 
the fees, except at an expense which would exceed the 
value of them. It must, therefore, be understood that 
the attorneys are to pay these fees belbre they can carry 
on the business of their clients. Till the passing of a 
late act of parliament criminals became liable to pay 
fees on their acquittal, and were always detained till 
they discharged them; so that there is nothing extraor¬ 
dinary in the practice now complained of. That prac¬ 
tice is confirmed by ancient usage and the orders of the 
court, and therefore the rule which has been obtained 
must be 


Discharged. 
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1823. 


Thomas v, Hanscombe. June 9. 

J N an action on a bill of exchange, Vatighan Serjt. In a decJar- 

moved to strike out as unnecessary, a count for in- of exchange'^^ 

terest, which the declaration contained, besides counts the Court re- 

on tlic bill, money counts, and a count upon an account 

, , * out as unne- 

stated. The Plaintiff, he urged, would be entitled to in- cessary a count 

terest on a bill of exchange, without any such count. But lor interest, 

• though, besides 
counts on the 

Burrough J. said. Lord Kenyon had declared, that bill, the de¬ 
applications of this kind were often more vexatious than olaratjo^ncon- 

the matter complained of; and the Court usual money 

Refused the rule, counts. 


Biiix V, Bbaham. 


June 10. 


y^SSUMPSIT for goods sold and delivered, and on 
two bills of exchange, amounting to 54/.. indorsed 
by the Defendant to tlie Plaintiff. The Defendant 
pleaded in bar his bankruptcy an/l certificate. 

At the Middlesex sittings after Hilary term last, it 
appeared that the goods, to the amount of upwards of 
80/., were sold to the Defendant in J812; that in 1815 a 
commission of bankrupt was sued out against him, under 
which the Plaintiff did not prove his debt \ but that the 
Defendant subsequently promising payment, indorsed to 
the Plaintiff the bills in question, which became due in 
March, 1819. The Defendant obtaiiftd his certificate 
in July, 1820. Upon these facts a nonsuit was directed, 
with liberty for the Plaintiff to move to set it aside, 
and enter a verdict for 54'/. 

Vaughan 


A bankrupt 
having pro¬ 
mised, after 
his bank¬ 
ruptcy, and 
before certifi¬ 
cate, to pay a 
debt due be¬ 
fore the bank¬ 
ruptcy, in¬ 
dorsed to the 
PlaintiiT two 
promissory 
notes for that 
purpose: Held, 
that his certi¬ 
ficate was no 
bar to an ac¬ 
tion on these 
notes. 
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1823 . 


V. 

Graham- 


Vaughan Serjt. having obtained a rule nid to that 
effect, 

•i 

Cross Serjt. shewed cause. This case is distinguish¬ 
able from Vt ueman v. Fenton (a), and from Birch v. Shar- 
land(b)f because in each of those cases there was a new 
consideration for the bankrupt’s promise; liere there was 
none such. In Trueman v. Fenton^ where the bankrupt 
accepted a bill of exchange for a debt due before his 
bankruptcy, the consideration for his acceptance was the 
destruction of two other bills due before the bankruptcy; 
ViX\di*\r\ Birch Sharlandy where the bankrupt was in 
execution, and gave a bond and warrant of attorney to 
obtain his liberty, the court expressly held, that this 
was a new nebt arising upon a new consideration, and 
that the old debt was thereby extinguished. In the 
present case, there was no new debt or considei'ation; 
and the old one being due before the bankruptcy was 
provable under the commission, and extinguished by 
the certificate. The Defendant’s promise, therefore, was 
without consideration, and the action upon it cannot be 
sustained. 


But the Court were clearly of opinion, that the debt 
due before the bankruptcy was a good consideration for 
the bankrupt’s promise; that it was not barred by the 
certificate; and would have been available, even if made 
after the certificate had been obtained. 

Rule absolute. 


\d) Conup. 544. 


(A) I T. R. 71s. 
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Thompson v* Mashiteu. jo. 

TN 1817j the Plaintiff consigned eleven tons and a Goods landed 

half, of whalebone to Stephen Cleasby^ of London^ and^pos[‘ed 

broker, as his factor or agent, for sale. This whalebone by a factor to 

was landed at Ramsai/s wharf, a public waterside wharf, 

, were consigned 

and were afterwards placed in Mamsm/s warehouse over in a ware- 

thc wharf, for safe custody, nt a weekly rent,«till an op- house on the 

portunity should offer for selling it. In 1818 the whale- 

bone was taken from the management of Cleashp, and for sale should 

placed by the Plaintiff'under the management of Messrs. itself, 

^ o are not dis- 

Devereux and Lambert for sale, as the brokers and fac- trainable for 
tors of the Plaintiff’; and the whalebone was in conse- due in 

rcsoccti of tti6 

quence transferred from the name of Cleashij tl) the name and 
of Devereux and Lambert, by the wharfinger. warehouse. 

In* 1818 7?amsa^ the wharfinger became insolvent, and 
was at that time indebted to the Defendants in the sum 
of 200/. for rent in arrear, in respect of the wharf and 
warehouse. The Defendants then caused a distress to 
be made on Ramsap^s wharf and warehouse, and among 
other goods seized the Plaintiff’s wh|^cbone. 

The Plaintiff’sued in trover for the value of the whale¬ 
bone ; and at the trial before Park J., London sittings 
after Hilary term last, obtained a verdict for the 
amount. 

Laxves Serjt. took a rule nisi to set aside this verdict 
and enter a nonsuit. 

Vaughan and Taddy Serjts. shewed cause. Whether 
the I^laintiff’s goods be deemed to have been in the pos¬ 
session, of the factor or of tlie wharfinger, they are 
equally protected from distress; and this for the benefit 

of 
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1823, 

Thompson 

V. 

Masiiiter. 


of trade. As to the factor, the point has been determined 
by the case of Gilman v. Elton (a) ; and the case of the 
wharfinger is expressly mentioned in argument, in Fran-^ 
cis V. Wyatt { h)y and not denied by the court. Whether 
the wharf be private or public the goods are eijually pro¬ 
tected ; on the same principle as wool at a neighbour’s 
beam {Itede v. Burley) (c), a horse in a hostry, or sacks of 
corn in a mill or market, (d) The case also falls within 
the. rule laid down in Gisbourn v. Hurst (e), that goods 
are exempted which arc delivered to a man to be ma¬ 
naged in«the way of his trade; for the factor had the 
management of these goods for the purpose of sale, and 
the wharfinger or warehouseman to keep them dry and 
ill good order. 

Laxves, in support of his rule. The case of Gilman v. 
Elton is distinguishable from the present, in the material 
circumstance, that there the goods were on the premises 
of the factor himself; but though the case of a wharf¬ 
inger has been mentioned in argument, there is no 
decision in which it has been held that goods on a 
wharf or warehouse arc exempted from distress. In al¬ 
most all the exemptions which have been permitted for 
the benefit of trade, the goods have been deposited with 
the bailee to be managed or wrought on ; as clothes left 
with a tailor to be made up, or a horse placed with a 
blacksmith for the purpose of being shod : or the place 
in which they have been left has been so public, that the 
landlord could never give his tenant credit on the 
strength of any property he might see on the premises; 
as in the case of goods at a fair, or horses at an inn. 
But the wharfinger has nothing to do with the manage¬ 
ment of the goods, and his warehouse at least is a private 
edifice. 


(a) 3 i/. 75. 

( 3 ) 3 Burr. 1503. 
(f) Cro, Eliz. 51)6. 


{d) Co. Liu. a, 
(f) I Salk, *50. 


Dallas 
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Dallas C. J. I think, that in this case the Plaintiff’s 
goods were not liable to be distrained : it has not been 
argued, that they would have been liable if they had 
been sent immediately to the wharfinger and had re¬ 
mained in his hands; we may therefore assume, that for 
public convenience and the benefit of trade, goods so 
deposited would not have been liable. 

If it were necessary we might consider these goods 
still to have been in the possession of the factor for a 
temporary purpose, when they were deposited in the 
warehouse, and that it makes no difference whether the 
warehouse be in the factor’s occupation or hired for the 
purpose of the deposit: but the factor is agent for the 
owner of the gofids, and as such, deposits them in Ram- 
sm/% warehouse, so that the case is the same as if the 
owner had sent them immediately to Ramsa^% where, 
on the broad principle of public convenience, I think 
they were not liable to distress. 

Park J. The cases were all considered in Gilman v. 
Elton; and the general principle laid down in that case 
is applicable to the present. The principle there laid 
down was, that certain exemptions of goods from distress 
were permitted, not on account of the character of the 
individual in whose hands the goods were deposited, but 
for the benefit of trade. On that general ground we 
now decide, and not on the ground that Ramsai/ was 
the servant or stood in the place of* the factor. The 
instances put by Lord Coke are merely illustrative, but 
they apply in principle, though none of them, perhaps, 
in terms. 

The judgment of Lord Holt, and the facts of the case 
in Gisboum v. Hirst, apply closely to the present. ‘ He 
there lays it down, “ that goods delivered to any person 
exercising a public trade or employment, to be carried, 
wrought, or managed, in the way of his trade or employ, 
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are for that time under a legal protection, and privileged 
from distress for rent;” and even with respect to a 
private undertaking, “ that any man undertaking for 
hire to carry the goods of all persons indifferently, is, as 
to this privilege, a common carrier, for the law has 
given the privilege in respect of the tracer, and not in 
respect of the carrierand he refers to Bede v. Burley^ 
where wool at a private beam was held to be not liable 
to distress. Therefore, keeping to the broad and ge¬ 
neral principle of convenience and benefit to trade and 
commerce, 1 think these goods ought not to have been 
distrained. 

Burrough J. These goods were^ brought to the 
wharf in the course of trade, and ought therefore to be 
protected. 

Rule discharged. 

Dallas C. J. added, that the exemption for goods on 
a wharf, though only asserted in argument in Francis v. 
Wyatt, was not dissented from by the Court or adverse 
counsel. 
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Gorton v, Champneys. 


June 17. 


jCovENTRY V . Champneys. 


AWES Serjt. had obtained in Easter term, 1822, a A person em- 
rule nisz for staying proceedings upon judgments of m 

given by the Defendant to the PlainiifFs as securities for annuitj' to 
the payment of an annuity granted by him, and for de- 
livering up to be cancelled the deeds securing the an- grantee to pay 
nuity, upon the ground of a retainer of part of the con- the consider- 

sideration-money, and of a defect in the memorial of to the™rantor, 

the annuity, on which latter objection the Court gave no having at the 

time of the 


opinion. 


payment of 


The following statement was made in the various affi- the money re¬ 
davits produced on the occasion. ctived hack 

The Defendant swore, that having previously employed 
Messrs. Howard and Gibbs to raise money for him by alleged to be 
way of annuity, he, in 1818, applied to them for more, 
when they recommended him to pay off his former an- self, the Court, 
nuitics and raise sufficient for his other occasions ; and motion, set 
that the Star Life Assurance Company, of which they Huityo'nthe 
were managers and directors, would advance him any grantor’s pay- 
sum by wav tif annuity at \ 21. per. cent., provided De- '"P . 

fendant >vould pay Messrs. Howard and Gibbs a com- 5 per cent., 
mission of per cent, for their procuration of the money ^^'ough the 
and the expence of preparing deeds. That the Star ^!^^e;ved"a^ny'^ 
Life Assurance Company having become first grantees of ihe money 

of an annuity from the Defendant of 21-OOZ., and Ere- returned, 

^ and was 

derick St. John, second grantee, the Plaintiffs being two rant of that 
of the proprietors of the Star Life Assurance Company, of the 
and intimately connected with Howard and Gibbs, who 
acted as their agents, became third and fourlh gninti'es 
of an annuity of 74 f/.; hut the coiisidcration-moiicy was 

X 2 


transaction. 


not 
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not paid to the Defendant, but was received by Hffward 
and Gibbs, who deducted and retained thereout their 
commission at the rate of 9/. per cent., and placed the 
remainder of the consideration-money to the credit of 
the Defeitdant. 

The Plaintiff, Cctoentry, swore that having in the hands 
of Howard and Gilhs a balance of 1200/., he was ap¬ 
plied to by H. and G, to invest it in purchasing part of 
an annuity of 744/. to be granted by the Defendant for 
a sum of 6200/., and that he authorised them so to dis¬ 
pose of it; that his share of the annuity was 144/., and 
that he actually advanced 1200/. part of the consider¬ 
ation ; that he lived in the town of Be^ord, and had 
never been connected with Howard and Gibbs in money 
matters, except as before mentioned, and matters of a 
like nature; that he w'as not a proprietor of the Star 
Life Assurance Company, otherwise than as being pos¬ 
sessed of four shares of 50/. each out of 2000 similar 
shares; that he never directly or indirectly inter¬ 
fered in the business of the company; that he never 
knew of any commission of 9/. per cent., or any other 
commission being deducted or retained by H. and G., 
and that if such was the case, it was without his privity 
or consent. 

The Plaintiff^ Gorton, being dead, his nephew and 
executor swore,. that he never knew, nor from in¬ 
spection of the testator’s books or papers could he dis¬ 
cover that the testator was by any means whatever party 
or privy to, or ever in any way directly or indirectly 
participated in charges for commission, or other charges 
made by Howard and Gibbs against the Defendant on 
account of 5000/. the consideration for testator’s share 
of the annuity of 744/., or that he was ever privy to 
any retainer, deduction, or returning of any of the con¬ 
sideration-money, or to any agreement between De¬ 
fendant and Gibbs for that purpose, or that he ever 

knew 
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knew of or was privy to the settlement of account be¬ 
tween Gibbs md. the Defendant, stated in Gibbs*s affidavit. 

He added, that the annuity had been paid from June 
1818 to December 1819, and he produced in court for 
the inspection of the Judges an account book of the 
testator’s, particularly referring to the page which con¬ 
tained the account of this transaction where a balance 
was struck by Hcmard and Gibbs ; and where, on the 
debtor-side, among other items concerning annuity pay¬ 
ments, H. and G, debited the Plaintiff with his full share 
of the consideration-money of this annuity. 

Gibbs swore, that in 1818 the Defendant, by Robert 
Btirton his agent, applied to Howard and GMs to raise 
money for him by way of annuity; and that the Defend¬ 
ant signed an agreement to pay an annuity of 3960/., for 
an advance of 33,000/. 

That the Star Life Assurance Company advanced 
*20)0001. for an annuity of 2'lfOO/. That 14,000/. more, 
which was actually raised, proving insufficient for the 
J3efendant’s wants, 6200/. more was advanced by the 
Plaintiffs and others. 

That this 6200/. so paid and advanced by them to 
Defendant by the hands of Gibbs for the purchase of the 
annuity of 744/., was really and bond Jide paid by Gibbs, 
into the proper hands of the Defendant in Bank of 
England notes, of the numbers and dates indorsed on 
the indenture containing the grant of annuity. 

That previously to this payment Howard and Gibbs, 
as the agents of the Defendant, had lent him considerable 
sums of money. 

That after the payment, a statement of accounts was 
made by the Defendant and Gibbs, and upon that state¬ 
ment Defendant was found justly indebted to Howard 
and Gibbs for money lent to and paid for the Defendant 
by them as his agents, in the sum of 5427/. D. 4d., 
which sum the Defendant tlicreupon paid to Gibbs. But 

X 3 that 
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that no part of the 6200/. was deducted or retained by 
cither Howard or Gibbs, 

Robert Burton swore that he was employed as the De¬ 
fendant’s agent, and he and James Henry Mann, who 
were both present at the execution of the annuity deejis, 
swore that the 6200/. was duly paid to the Defendant, 
and that no part of it was with their privity, or to their 
knowledge, returned or paid by the Defendant to Gibbs 
at the time of the execution of the indenture, after, which 
they left the room. 

The hearing of the case having been postponed from 
time to time on various accounts. 


Vaughan, Pell, and Bosafiquet, Serjts., this term shew¬ 
ed cause against the rule at great length, and with 
considerable earnestness. The arguments, however, 
were in substance the same as those urged in the cases 
of Williamson v. Goold, {ante 234) and Cart'oll v. 
Goold, {ante 190) and after the observations made 
upon the credit due to the various affidavits, amounted 
to this: 

That under the annuity acts, an annuity ought not to 
be set aside on the ground of retainer or return of the 
consideration-money, unless that retainer or return was 
for the benefit of the grantee of the annuity. That there 
was no retainer in the present instance, and that the 
return, if any, was not to the grantees of the annuity, 
but to Howard and Gibbs; but the rule sought to set 
aside the annuity on the ground of retainer only, and 
not of return. 

That Howard and Gibbs were agents for the Defend¬ 
ant in these transactions, and not for the Plainlilfs ; and 
that, therefore, they ought not to be affected by the acts 
of Howard and Gibbs. 


But that, even admitting Howard and Gibbs to have 
been the agents of the Plaintiffs also, they were only 


agents under a limited autho^ty and for a particular 


purpose, 
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purjiose, and that the principals were responsible for tlie J823. 

acts of their agents only while they acted within the ' 

1 ‘^.1 Gorton 

scojje of their authority for that particular purpose; 

that the retainer or return, if any took place, so far from Chamfneys. 

being within the scope of the agent’s authority in this 

case, was altogether inconsistent with its very nature; 

the authority being to transact a valid annuity, and the 

retainer or return having the effect of avoiding the very 

annuity which the authority was given to effect. 

In the case of Mootham v. Hanso («), it was holdcn 
that the retainer by the agent for his own expences 
would not avoid the principal’s annuity, and in principle 
that case was the same as the present 

The learned Serjts. urged the Court at all events to 
grant an issue on the subject, as there would be no 
ajipeal from their summary decision, aud as the conse¬ 
quences of that decision would be fatal to many indus¬ 
trious persons who had embarked their projierly in the 
jiurchase of annuities. 

Lawes aud Peake Serjts. were heard in support of the 
rule, and contended, that the Plaintiffs ought themselves 
to have seen that the money was duly paid, and that 
not having done so, they were responsible for the acts 
of their agents. * 

The judgment of the Court was now delivered by 

Park J. These two cases are so similar in circum¬ 
stances, and the questions arising out of the facts and 
circumstances of them are so mucli alike, that tlu* Ckmrt 
are of opinion they may pronounce only one judgment, 
applicable to both, marking, however, as they proceed, 
such differences as exist between them. 

(a) 7 Taunt. 596 , 

X -1 Both 
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Both the rules call upon the Plaintiffs in each to 
shew cause why the annuities granted by Sir Thomas 
Champneys should not be set aside, and why the several 
deeds by which these annuities are secured should not be 
delivered up to be cancelled, upon the ground that a part 
of the consideration~money mis retained ; this ground is 
applicable to both: but in the case of Coventry v. Champneys 
there is another ground peculiar to itself, namely, that the 
memorial w-as defective, in not stating the names of the 
persons by whom that annuity was to be beneficially re¬ 
ceived, but omitting the Plaintiff Coventry*^ name as 
one of such persons. There is another ground stated 
in both the rules, namely, for not stating the place of 
abode of the witnesses. 

This latter ground has been properly abandoned by 
the counsel for the Defendant, it not being possible to 
maintain that point here, after the decision of this Court 
in Michaelmas term last in the case of St, John v. 
Champneys. {a) 

Now what are the real facts applicable to both these 
cases, as deduced from the various affidavits, without 
going through all the minute circumstances of each ? 
An enormous sum of money was wanted by this De¬ 
fendant, and he, by his own agent. Burton, applied to 
Howard and Gibbs to procure these various sums, and 
it is positively sworn and not denied, f.hat besides \2l.per. 
cent, as the amount of the annuity interest, the Defend¬ 
ant was to pay the disgraceful commission of 91. per cent. 
to these men, for effectuating this loan. And it is also 
sworn, that this sum with many others was retained at 
the very time by Howard and Gibbs, so that, without 
speaking of larger sums, there was in this transaction 
only about 800^. out of 6200/. paid to the credit of 
Sir Thomas Champttcys, the sum of 5400/, being on 


(«) ^nte, 77 . 
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one pretence or other retained and kept back. All this is 1823, 
in effect admitted, because not denied, by him who 
alone could give the Court a full and clear explanation. 

No account is rendered, and although one of the Champnays, 

learned counsel talked of an account, he knew perfectly 

well the Court could not, c onsistently with their duty, 

attend to such a statement, and his client knew full 

well, that if he could have rendered an account that 

would have borne inspection and scrutiny, he ought 

to have exhibited it to the Judge who administered the 

oath, and therefore the rule of law, de non apparenlibu&^ 

See. most strictly and imperiously applies. It is true, in¬ 
deed, that Gibbs swears, that the whole of the consider¬ 
ation-money was really and bondJide paid into the pro¬ 
per hands of Sir Thomas Champneys^ and the witnesses to 
the deeds swear they saw the money paid, and none was 
returned in their presence. But can the Court pos¬ 
sibly wink so hard as not to see, that all this is the 
machinery of these transactions ? Witnesses to the 
deed are necessary, and to the receipt of the money: 
but as soon as they see the money laid down, and the 
deeds are executed, they leave the room. But why did 
they not stay? Why did they not wait and see Sir 
Thomas Champneys put it in his pocket and go away 
with it ? Because there was a great after reckoning to 
take place, at which no human beings but Gibbs and 
Sir Thomas Champneys were to be present; when a se¬ 
cret transaction was to be arranged, which would not 
admit of any witness but the parties. Is it pretended 
that a moment’s interval elapsed between the execution 
of the deeds and the payment or return of the money 
to Gibbs ? The affidavit most guardedly sw'ears, that 
after he had so paid the money (into the proper 
hands of Sir Thomas Champneys) that is, immediately, 
the account was settled; and 5427^ were paiil 
by Sir Thomas Champneys to this deponent. This 

thorelbre, 
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1823. thereforr, puts an end to all those supposed cases stated 

’ " at the bar, of the Defendant having ijone off with the 
Gorton ’ . ® ® 

money and settled at another time; and to which the 

Champneys. general answer is, the Court looks to the circum¬ 
stances of each particular case, as proved before them ; 
and would ill discharge their duty, if, on -the one side 
or the other, they were to act on supposition and not 
on proofs. We are therefore of opinion, that these 
cases are made up of pretences and practices, which 
it was the object of the former and present sta¬ 
tutes to put down, for now, nearly half a century, and 
that to shut their eyes against such practices as these, 
would open the doOr to the grossest frauds, would make 
every ignorant, young, or foolishly improvident person 
(in which latter description we class the Defendant) a 
dupe or prey to the most nefarious practices. In stating 
this it will be seen, that we do not run counter to the 
Court of King’s Bench, or to former Judges of this 
Court, when they held, that this clause of the statutes 
under consideration is not imperative upon the Court to 
set aside annuities; that they will only do so wherever 
there is any thing of fraud, pretence, or practice, to keep 
back from the view of the Court the real truth of the 
transaction ; but will not interfere, where there is 
nothing but mistake, inadvertence, or where the case is 
clearly and satisfactorily explained, as it was in Cook v. 
Tower («) in this Court, and in the King’s Bench in 
Barker v. Gameson {b), and in Girdlesfone v. Allan, (c) 
^Supposing, therefore, that what has been done in this 
case had been done by the Plaintiffs themselves; even 
their strenuous advocates have hardly ventured to deny, 
whatever may have been insinuated, that these are cases 
in which the Court ought to interfere: but it is said, 
the Plaintiffs are perfectly innocent, they have denied 


(a) Taunt. 37Z. {h) z8i. (r) sB.^ Cresj, 61. 
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all privity or knowledge of any retaining or keeping 
back, and that if it was done, Howard and Gibbs, who 
are charged with having done so, were the agents of 
Sir Thomas Champneys, and, therefore, their misdemean¬ 
ours must fall upon his head, and he must look to 
them; and they add, that these applications are not 
brought forward till Gorton is dekd: this last point is only 
noticed by the way. If the charge had been, that Gwtm 
himself had negotiated this business,—if he had been 
present when the money was paid, and could have given, 
if alive, any account of the transaction, it would have 
been for the Court to consider, whether they would have 
interfered, after the only witness, who could have explain¬ 
ed the matter, had been removed by death: but this case, 
on the part of those who oppose the rule, proceeds entirely 
on the ground, that he could have given no explanation; 
and the length of time which has elapsed since the an¬ 
nuity was .granted is not such as to create even that 
constructive limitation which the courts have sometimes 
been disposed to adopt. * 

Before, then, we come to the law of the case, lot us 
first see what is the fact of agency. Were Howard 
and Gibbs the agents of Sir Thomas Champneys or of the 
res})cctive grantees of these annuities ? Upon the affi¬ 
davits the Court do not, and are confident that no un¬ 
biassed person, can entertain a doubt. 

In this case it is satisfactory to draw the conclusion 
that such is the fact, from the affidavits filed on the part 
of the plaintiffs themselves. Button, the former but 
now discarded agent of Sir Thomas Champneys, begins 
by stating that he was such, and that, as such agent, 
he on Sir Thomas's behalf applied to Howard and Gibbs. 
Gibbs swears in his affidavit, that Sir Thomas Champneys 
by or through Burton his agent in that behalf, and (for 
this is not all) a person acting generally in the 
management of the alfairs of the said Sir Thomas 
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Champncys, applied to this deponent and his partner 
to raise him a considerable sum, &c. Clearly, then. 
Burton was the agent of the defendant; he also ne¬ 
gotiated the whole business for him, or Gibbs has sworn 
falsely, for he proceeds to swear, that after some nego¬ 
tiation between him, Gibbs, and Sir Thomas Champne^s 
by or through Burton as^uch agent for the defendant, 
the agreement marked A was entered into. But it is 
said Howard and Gibbs were also his (Sir Thomas 
Champney'h) agents: this is contradicted by all the 
facts, for they were most clearly the full authorized 
agents of both Coventry and Gorton, to transact all 
matters of annuity for them, not only in this, but 
in other business of the same nature. The Court are 
here assuming, what they wish to believe, that Coventry's, 
affidavit is true, and that if Gorton had been alive he 
would have sworn the same thing. What, then, on 
Coventry's affidavit, is the fact ? That he being a gentle¬ 
man residing for the last 22 years in the town of Bedford, 
holding a place of great tfust and confidence under 
government, having long knoMm and been acquainted 
with Howard and Gibbs, is not connected with them in 
pecuniary or other matters of business except as herein¬ 
before is mentioned, and matters of like nature. Now 
the matter before mentioned, being with respect to the 
purchase of an annuity, if there be any meaning in lan¬ 
guage, that must mean they had before been employed 
in negotiating annuities for him, nay, in the first part of 
the same affidavit^ he states that Howard and Gibbs^ 
were at that time possessed of a sum of money, which this 
deponent then, and for some time previous, had placed 
in their hands, which he {Coventry) intended to lay out 
by way of annuity.” By whose agency was Coventry to 
lay out this money ? surely by that of Howard and Gibbs; 
for he afterwards states that 1200/. was about the balance 
of monies of him, Coventry, remaining in the hands of 
Howard and Gibbs, so that there was a running account 

17 * between 



IN THE Fourth Year of GEO. IV. 


297 


between these parties. If this does not constitute an 
agency in fact, and a most confidential agency too, the 
Court can hardly contemplate what state of facts will 
constitute such a relation. 

But as we can have no affidavit from Gorton, how 
is the fact as 4;o him upon the point of agency ? much 
stronger; for the want of an affidavit is well supplied 
by the fact. In this case two books, which have never" 
been out of the hands of one of the Judges of the Court, 
are referred to by the affidavits, and which were marketl 
by the initials of my Lord C. J., as exhibited l)efore 
him, when the affidavits were sworn before his Lordship, 
and which therefore form a part of the case. Here 
then is a regular pass-book like a banker’s, between 
Gorton and Hcmard and Gibbs for three or four years, 
respecting the purchase of annuities, with a regular 
debtor and creditor account; and without looking far¬ 
ther than the page in question and its correspondent 
credit-side, which the Court were obliged to look at, 
there are no less than two other annuities mentioned 
with this on the debit-side of the account and six other 
annuities on the credit-side all negotiated for Gortmi 
by these persons; and, therefore, notwithstanding all that 
has been said, it would be absurd for the Court to shut 
their eyes against a body of evidence of the most strong 
and powerful nature. Still it is strenuously contended 
that if these men were the Plaintiffs* agents, yet, they, 
the Plaintiffs, having no benefit, no knowledge, no 
liprivity, cannot be answerable for this misconduct of the 
agents; and we are plainly told, that if we exercise 
power in this cose we shall constitute ourselves a tribu¬ 
nal with greater powers than it ever was intended by law 
this Court should have. In answer to the last part of 
the observation, we have only to say, the legislature has 
cast this power upon us, it is not of our own seeking. 
We cannot refuse to exercise it; and it has been most 
usefully exercised for the ^benefit of the country by the 

courts 
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1823. courts of law ever since the first of the statutes passed, 

'^r-, -T*. ^ pygj. gjjjgg 1777 . But it is said, the act never meant 

Gorton 

to avoid and vacate an annuity on account of a retainer 
Champneys. or keeping back by a mere stranger to the grantee, or a 
mere agent: it must be by some one under his influence. 
How does that observation apply to the j)resent case ? 
Htmard and Gibbs were not strangers to the gran¬ 
tees : they were their avowed and confidential agents. 
The plaintiffs are living at a distance; they leave their 
monies in the hands of these men to manage and deal 
wuth as they please, but all in the purchase of an¬ 
nuities. They, {Howard, and Gibbs)^ in the very contract, 
are the only open and ostensible parties, and Sir Thomas 
Champneys contracts with them, to assure annuities to 
such persons as shall be nominated and appointed by 
Howard and Gibbs» And in another part of the affidavit 
the consideration money is to be subject to such deduc¬ 
tion as therein is mentioned, and Sir Thomas Champ¬ 
neys is to grant two, three, or four separate annuities at 
the option of Howard and Gibbs. Now if persons will 
trust themselves and their concerns in the hands of such 
men, touching a particular business, where is the hard¬ 
ship of saying that they must be civilly responsible 

ii 

for the acts of such agents, in the course of that em¬ 
ployment ? But we have been pressed to grant an 
issue on the facts of the case. It is not denied that 


though the Court have the power of summary decision 
cast upon them, if upon the affidavits there are any 
involved and disputed facts, upon which the conscience 
of the Court cannot arrive at a satisfactory conclusion|P 
they have also a power to send the case to the best tribunal 
for the developement of contested facts, a jury of the 
country, for the satisfaction of their own minds. But 
are there any such difficulties in the facts here ? In con¬ 
sidering them, the Court has chiefly looked at the affi¬ 
davits of the opponents of this application; and if the 
Court felt itself incompetent to the unravelling such a 


case 
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case as this, they would be unfit to decide upon any sum¬ 
mary application whatever. 

Then as to the law, where is the novelty of what is 
asked for ? Why have none of these fearful conse¬ 
quences with which we are threatened if this rule be 
made absolute ever been apprehended, during the last 
fifty years, during all which time, the acts of the agent 
where they amounted to frauds, pretences, or practices, 
have been taken for granted as civilly affecting the prin¬ 
cipal, though the contrary has never been so sturdily 
contended for before ? It is true the word agent is not 
to be found in either of the acts of parliament, and yet 
Lord Chancellor Thurlow first, and Lord Loughborough 
next, upon an appeal from Lord Thurlow, (and be it re¬ 
membered Lord Loughborough was the author of the 
first of these statutes,) set aside an annuity, because the 
memorial did not set forth the name of the agent, which 
the act does not mention, as well as the names of the 
witnesses which it does require. Tliis was the case of 
The Duke Bolton v. Williams, (a) And in Dalmer v, 
Barnard (6), Lord Kenyon adopts and approves that 
decision, and observes, that the parties there might have 
carried the matter to the House of Lords if the decree in 
Chancery in The Duke of Bolton v. Williams had given 
dissatisfaction., Wliy are these cases now mentioned ? 
Because they prove, that all the transaction ought to 
be fully stated, and that the acts of the agent, though 
the word agmt be not mentioned in the statute, ought 
to be before the court. But why should his acts be be- 
* fore the court if they could not influence the transac¬ 
tion? The Judges of other times thought it material 
to enquire into their acts ; for the Lord Chancellor said 
“ it was essential to the jui-tice of the case, that the 
name of tlie agent as well as the principal should be 
set forth: why ? that the whole resgesUe might appear 
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1823. for the sake of a direction to every quarter from whence 

^ information may be collected and in the next sentence 
Gorton . . 

n,. one may imagine that the present case was almost fore- 
Champneys. geen by his Lordship ; “ The legislature foresaw that 
much mischief was done by effecting transactions of this 
kind in a private room, where the money, was paid by 
an agent who received a large premium, while the per¬ 
son actually advancing the money was in an adjoining 
room ; and if the agent4 name were not disclosed, so 
that recourse might be had to him to know what really 
passed, the truth could not be obtained, since in such 
case the principal not being present could not give the 
information.” 

The case of Mootham v. Haw (a) is also of the strong¬ 
est possible weight; and the causes we decided in last 
Michaelmas and Hilary terms, of Groom v. Sir Thomas 
Champneys (A), and Williamson v. Goold (c), are all to 
the same effect; and the Court think that if we did not 
put the construction we now do upon the act of par¬ 
liament, parties would have the opportunity of doing 
the very thing that the statute meant to prohibit: and it 
would virtually operate as a repeal of the statute, for 
the parties would always take care never themselves to 
mix in the transaction; but though living at Be^ord or 
any other place, by having such men to traffic with their 
money put it completely in their power to commit the 
most nefarious frauds upon those improvident, foolish. 
men, round whom, and to protect them*against their 
own imprudence, nay, to save them from themselves* 
this act was thrown as a strong and powerful guard: 
and all the beneficial and salutary objects of the statutes 
would be entirely frustrated by the narrow construction 
now contended for, and so vehemently and strenuously 
pressed upon us. Whether this be a remedial or a 
penal law, the Court need not discuss: but it is a law 

(a) 7 Taunt. 5-96. (^) See St. John v. Champneys. ante 77. 

(f) Ante, 234 - 


to 
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to prevent and suppress frauds; and it is a clear and 
fundamental rule in construing statutes against frauds, 
that they are to be liberally and beneficially expounded ; 
and in our best text-book this position is to be found, 
“ that where the statute acts against the offender and 
inflicts a penalty, it is then to be construed strictly : but 
where it acts upon the offence, by setting aside the 
fraudulent transaction, here it is to be construed liber¬ 
ally.” With these sentiments, and upon these prin¬ 
ciples, the Court are of opinion these annuites cannot 
be supported : and notwithstanding all the dreadful con¬ 
sequences with which such a decision is prognosticated 
to be followed, we think, op the other hand (and we 
have not come to this conclusion without much deliber¬ 
ation), that our decision upon this point will better ac¬ 
cord with the object of the legislature, and will be. most 
subservient to the best interests of mankind. 

This is our opinion on the first point, as applicable 
to both tliese cases: the second ground is applicable to 
annuity only, viz. that his name is not in¬ 
serted in the raemoriaf as a person beneficially inter¬ 
ested. Upon this part of the case there is a good deal 
of nicety : but having formed the opinion just delivercti 
on the first point, we think it unnecessary to come to 
any determination upon this. 

As then the statute has given us a discretion either to 
make the rule absolute generally, or absolute upon 
condition, or wholly to discharge if, according to the 
circumstances of each particular case, we, in the exercise 
of that discretion, think that these cases fall within the 
second class; and that these rules roust be made absolute, 
upon condition that fiir TJiomas CJiamprtiys shall pay 
such sum for principal and interest as the protho- 
notary shall find due, upon fairly taking the account 
between these parties, as in the former case of Gromn 

VoL. I. Y V. Sir 


1823. 

Gohton 


a». 

Champneys. 
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1823. V. Sir T. Champneys^ which we finally disposed of the 
^ other day. 

CORTONT •' 

V, Rules absolute accordingly. 

Chamfkeys. 


June lo. 


Reilly v, Jones. 


The Defend- y^SSUMPSIT on the following agreement. 

agreement, entered into this second day of 
signment of August, 1822, between Michael Reilly, of Oxford^slreet, 
Plaintiff s ^ victualler, of the one part; and Edward Jones, of TothilU 
raises,^without street, of the other part: witnesseth, that in consider- 
requlring les- ation of the sum of 2300/., the said Michael Reilly doth 

that* he would Edward Jones, the lease of 

pay 2300/. the house and premises situate, lying, and being the 
for It, and also gj Delaware Arms, Oxford-street, aforesaid, as 

goods, fixtures, he holds the same, at the nett annual rent or 75/., lor 
the term of fourteen years and an half from Michaelmas 
day last; also h^s goods, fixtures, and effects, now^ on 
the said premises, and which he has a right to sell, at a 
fair valuation by two appraisers or their umpire; and 
his saleable stock in trade. Porter not exceeding twelve 
agreed to give butts; ales thirty barrels; wines, foreign and British 
of spirits, and compounds, 150/.: to be valued by proper 

mUes, effects, gaugers or their umpire. And the said Edward Jones 
that doth agree to take an assignment of the said lease and 

assign licences, 

to repair or allow for all damaged outside windows, and to clear rent, taxes, and 
outgoings to the day of quittin^^possession. The expeiyes of the agreement were 
to be paid by the parties in equal moieties; and «ther party not fulfilling all and 
every part, was to pay to the other 50c/., thereby settled and fixed as liquidated 
damages 1 

Held, that on breach of the agreement by omission to take an assignment, the 
Defendant was liable to pay the whole 500/-; and that it was not a mere penalty 
to cover such damages as might be actually incurred. 


and effects, 
and take pos¬ 
session of the 
house on or 
before Sep¬ 
tember aqth; 
the Plaintiff 


premises 
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premises as above described, without requiring the 
lessor’s title; and that he will pay unto the said Michael 
Reilly the sura of 2300/. for the said lease, deducting 
the deposit of 50/. now paid; also the amount of goods, 
fixtures, effects, and stock, as aforesaid, .together with 
tbe amount of* the unexpired term of the licences; and 
take possession of the said house and premises, on or be¬ 
fore the 29th day of September next: at which time, and 
upon payment therefore, he, the said Michael Reilly^ 
doth agree to deliver up possession of all the said pre¬ 
mises, and also the effects and stock; and to assign over 
good and sufficient licences ; to repair or allow for all 
damaged outside window’s; and to clear the rent, taxes, 
and outgoings, to the day of quitting possession. And, 
lastly, it is hereby agreed, that all law and other ex- 
pences of carrying this agreement into e^ect, shall be 
paid by the said parties in equal moieties; and that 
either of them not fdfiUing all and every party the party 
not fuJlfilling shall pay unto the other the sur^ of 5001. 
hereby settled and fixed as liquidated damages; ihe deposit 
now paid to be consider^ as part of the said damages in 
case of defaidt made by the said Edward Jones, or re¬ 
turned in addition to the said damages in case of default 
being made by the said Michael Reilly. As witness our 

hands the day and year first above written. 

» 

Witness 

James Scriven, . M. Reilly. 

John Liongdon. E, Jones, 


1823. 

Rejuly 


V. 

Jones. 


Breach, that the Defendant did not accept an assign¬ 
ment of the said lease, or take possession of the said 
house and premises, goods, fixtures, and effects, and 
stock in trade,* on or before the 29th day of September 
next after the making of the agi’eement, or since. 

At the Middlesex sittings after Michaelmas term last, 
a verdict was found for the Plaintiff for 50/., with liberty 

Y 2 for 
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for him to move to increase it by 400/., the balance of 
the liquidated sum for which the action was brought. 

Vaughan Serjt. having accordingly obtained a rule 
nisi to that effect, 

Lens and Lawes Serjts. now shewed cause. Though 
the expression liquidated damages is employed in this 
agreement, yet, taking the whole agreement together, 
it must be considered that the 500/. was intendc'd not 
for liquidated damages, but as a penalty; in which case 
the Plaintiff would only be entitled to recover for 
the damage he actually sustained. This sum might 
have been considered as liquidated damages if it had 
been stipulated as the security for the performance of a 
single act, Barton v. Glover (a); but the rule is, that 
where a dcjpd or agreement contains provisions for the 
performance of several things, and then a large sum is 
stated at the end to be paid upon the breach of per- 
formancqi that must be considered as a penalty (b); and 
its being c;^led liquidated damages will not alter the case. 
If the rule were otherwise, a party might, in such a case,' 
pay the whole sum for%reach of any one of the most 
unimportant and trivial of the provisions in the agree¬ 
ment. {^Dallas C. J. If the damage occasioned by 
breach of the most material provision amounted to 
more than the stipulated sum, could not the party re¬ 
fuse to pay more?] Where the sum is considered a 
penalty, there are cases in which he may pay more. In 
Low v. Peers (c), Bjolfe v. Peterson (d), and Fletcher v. 
I^che{e)i the stipulated sum was to secure the per¬ 
formance of a single act, and therefore those cases are 
distinguishable from the present. But in Astley v, Wei- 

(«) , (f) Burr, 

(^) Per Heath J, in Astley (//) % Br, Pari, Cat. 

V. WeUotiy %B.lit P. 353. (^) a T. R, 3*. 

dov^ 


1823. 
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<hn(a)f where the Defendant iigreed to pay a sum if he 
did not perform at the Plaintiff’s theatre, it was holden 
that the sum agreed on should be a security for (he 
damages actually incurred by breach of the agreement; 
and that must be taken to have been what the parties 
meant on the.present occasion. Though there may be 
no case where the expression liquidated damages has 
been held to operate merely as affixing a penalty for the 
security of actual damages; yet there is, on the otln^r 
hand, no case in which the Court have considered them¬ 
selves as tied ddwn, and, by the employm^it of that ex¬ 
pression, precluded under any circumstances from con¬ 
sidering it equivalent only to the term penalty. The 
statute of William^ which enables a Plaintiff to assign 
several breaches in an action on a bond conditioned 
with a penalty for the performance of several things, 
affords a strong reason for contending that the Plaintiff 
ought, under an agreement for a sum stipulated by way 
of security, to recover only such damages as he has 
actually incurred; otherwise the statute would be nuga¬ 
tory, and the same sum must be pai^ for the breach of 
conditions of very different degrees of importance, which 
never could have been the intention of the parties. 

Dallas C. J. In this case, on the construction of 
this agreement, 1 think the damages stipulated for are 
to be considered as liquidated damages, whatever may 
be the construction of other cases: but I avoid ground¬ 
ing my opinion on any of them, having a clear opinion 
upon the whole of this agreement taken together. 

Park 1 think the Plaintiff is entitled to recover 
the 500/. No case has been adduced, in which, after 
the parties have themselves employed the expression 

[ a ) p . 346. 

Y 3 liqui-- 
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Reilly 

V. 

Jones. 
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1823. 


Reilly 


Jones. 


liquidated damages, the court ims holden the Plaintiff' 
should not recover, on breach of the agreement, the sum 
named as stipulated damages. I will not say there is no 
such case; but looking at the agreement itself in the 
present instance, 1 found my opinion on what appears 
to be the clear intention of the parties. to the par¬ 
ticular case of Astley v, JVeldun, I concur in the decision 
there given; but the agreement in that case contained 
no such expression as liquidated damages, I do not 
admit the assumption^ that the present ia^ an ^ree- 
mentfor the performance of several things; in substance 
it is for the performance of only one; the vendor was to 
leave, and the vendee was to take possession. The lan¬ 
guage which contains the stipulation for liquidated 
damages is exceedingly clear and precise, and even the 
50/. paid down was to be considered as part. The de¬ 
cisions all concur in laying it down, that the intentions 
of the payties ought to be pursued; and about those in¬ 
tentions there can be no doubt in the present instance. 


Burbouoh J. There is no case which has decided 
that the Defendant shall not pay the whole sum, where 
the expression liquidated damages has been employed to 
designate the nature of the payment. In all the cases 
the question has been, what was meant by the parties; 
and great inconvenience would ensue from non-com¬ 
pliance with their intention on either side. The statute 
of William operates only in cases of penalty, and was 
passed tq relieve the Plaintiff, by enabling him to assign 
more breaches than one, which he could not do at 
common law; but it is begging the question to say that 
the sum mentioned in this agreement was njeant as a 
penalty, and not as liquidated damages. 


Rule absolute. 



IN THE Fourth Year of GEO. IV. 


307 


1823. 


Lomgkidge and Others Baewek. June iz . 

Plaintiffs hai^ng recovered Is. damages in this Practice, 
case, notwithstanding the omission of the surname P*'® 

of one of them on the Nisi Prim record; and the Court, 
on the gij||und of that omission, having refused to in* 
crease the damages to the sum the Plaintiffs sought to 
recover, (see ante, 143.) they -sued out execution for 
costs on the verdict for 1 s., and brought a fresh action 
for the sum they originally sought to recover; although 
they bad refused, on the motion for increasing damages, 
an offer to amend on payment of costs, and had taken 
the verdict for Is., in preference fo being nonsuited at 
the trial. * 

But the Court, on motion by PeU Serjt. to set aside 
the execution or stay the proceedings in the second 
action, after hearing Vdughan Sjprjt. against the rule, 
staid the proceedings in the second action, the Defendant • 
not having pleaded. ^ 


Crooke V, M‘Tavish. 


June I a. 


J N the statute 28 G. 3. c, 37., there are, among others. Under the 

the following enactments: ** P; ^7* 

° , which limits 

Seci, 23. ** If any actiqii or suit shall be brought the commenc* 

* ing of actions 

against officers of the customs to mwtbi after the matter or thing done; but 
enacts that the office ’shall have a calendar month’s notice of action, and a calendar 
month in which to tender amends: Held, that actions against such officers must be 
commenced within three lunar months after the matter or thing done. 


Y 4 


or 



30S 



Crooke 

V. 

M‘Tavish, 


CASES IN TRINITY TERM 

or commenced against any person or persons, for any 
tiling by him or them done in pursuance of this or any 
other act or acts of parliament now in force, or hereafter 
to be made relating to his majesty’s revenues of customs 
and excise, or either of them, such action or suit shall 
be commenced within thee 7«c;Mi^§next afiter the matter 
or thing done.” 

Sect. 25. No writ or process shall be sued out 
against any officer of the customs or excise, or against 
any person or persons acting by his or thgir order in 
his or their aid, for any thing done in the execution, or 
by reason of this or any other act or acts of parliament 
now in force, or hereafter to be made, relating to the said 
revenues, or either of them, until one calendar month next 
after notice in wiitinff shall have been delivered to him 
or them, or left at the usual place of his or their abode.” 

Sect. 2G. “ It shall and may be lawful to and for any 
such officer or officers, or other person or persons 
acting in his or their aid, to whom such notice shall be 
given as aforesaid, at any time within one calendar month 
after such notice shalbbe given, to tender amends to the 
person or persons complaining, or to his or their agent 
or attorney.” 

Within three calendar^ but not within three lunar 
months after the matter or thing done, the Plaintiff had 
sued the Defendant, an officer in the preventive service, 
for an alleged unjustifiable seizure and detention of the 
Plaintiff’s ship, (see atite, 167.)» and upon a special 
case, the question for the opinion of the Court was, 
whether under the foregoing act of parliament this 
action was commenced in time. 

Taddy Serjt. for the Plaintiff. The action was com¬ 
menced in time. In all the cases on acts of parliament 
where the courts have holden, that the word month is 
to be construed lunar month, the word month has been 


cm- 
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cni])loyeil through the act uniformly without any ad¬ 
junct. In Lacon v. Hooper (a), Lord Kenyon says, 

“ In all acts of parliament, where months are spoken 
of, without the word calendar^ and nothing is added 
from which a clear inference can be drawn, that the 
legislature intended calendar months, it is understood to 
mean lunar months.” Now here there is something 
added from whence an inference may be drawn, that by 
tlic word 7nonthsm the 23d section, the legislature meant 
calendar months, lor they must have intended to place 
the parties upon an equal footing; and if, by the 25th 
and 26th sections, the Defendant is to have a calendar 
month’s notice before action, and a calendar month 
in which to make amends, the Plaintiff ought to have 
cfilcndar months in which to sue. No case has yet been 
ilccidQd where the expressions months and calentkir months 
have both occurred in the same act; but if the word 
month (which, in the 23d section of this act, appears to 
have been inadvertently employed instead of calendar 
months) is to be construed as lunar months, not only 
will the Plaintiff and Defendant be placed on an unequal 
footing, but the Plaintiff in the case of a continuing 
trespass, if he must sue within three lunar months, and 
must give a calendar month’s notice, will be able to 
recover for little more than six or seven weeks in his 
first action, although the trespass may have lasted 
three months. Such an injustice towards the PlaintifI* 
could never have been the intention of the legislature; 
and in statutes as well as in contracts, the intention 
ought to be the guide to construction. This is quite 
clear in matters bf contract. In Iding v. Gale (a) 
Le Blanc J. says, In matters temporal the term 
month is understood to mean lunar month, whilst in 
matters ecclesiastical it is deemed calendar; becaftse^in 

(tf) 6 r. 4- aa6. {b) 

each 


3cn» 

1823. 

Crooke 

V. 

M'Tavish. 
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1823. of those matters ailifTerent mode of computation 

'caoo^ ^ respectively prevails: the term, therefore, is taken in 
that sense which is conformable to the subject-matter 
M*Tavish. to which it is applied. Still, in matters of contract the 
question will ever be, what was the intention of the con¬ 
tracting parties at the time when they miide use of the 
word.” The same rule was observed in Cockell v. 
Gray, (a) In Catesh^% case (6), tempus semestre was 
holden to mean calendar months. The construction of 
the word, therefore, is not inflexible, but must depend 
on the context; and it would be inconsistent and unjust 
to employ it in two different senses in the same act of 
parliament. 

Dallas C. J. The legislature must be taken to 

know the distinction between lunar and calendar months; 

■* 

and when, in its ordinary acceptation, the word month 
means lunar month, and the adjunct calendar may be 
used for the purpose of making a distinction, can wc 
construe the act difierently from the plain and obvious 
import of the tvords actually employed ? I entertain no 
doubt that the word calendar was inserted emphatically 
in the 25th and 26th sections of the act. If it had not 
been used at all, there might be more ground for the 
argument with which we have been press^. 

Park J. One of the earliest things we learn is, that 
the word months ex m termini^ means a lunar month. 
In mercantile matters there may be usage to the con¬ 
trary, but in general, if the word month is used, lunar 
month is meant, and therefore, we always add the word 
calendar when it is desired that the computation should 
be by calendar months. Catesb^s case was touching 
ei^l^iastical matters, in which it is the usage to com- 

(M 6 Rep. 6 z. 

* 

j)ute 


(a) zB.tsf B, x86. 
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pute by calendar months. But in that case Lord Coke 
says, that though a lease for a twelvemonth would 
give an interest for a year, a lease for twelvemonths 
would give an interest for no more than forty-eight 
weeks. In the present case, the calendar month seems 
to have been given expressly in favour of the officer, to 
afford him ample time to tender amends. 


1823. 

Cbooke 


V. 

M‘Tavish. 


Burrough J. concurred. 

Judgment for the Defendant. 


Mayer and Others, Assignees of Davison, n June 14. 
Bankrupt, v. Nias. 


ASSUMPSIT for the value of goods sold to the The Defend- 
Defendant by the bankrupt before his bankruptcy, 

1 1 1 , , , r ordered goods 

and upon on account stated with the bankrupt before for ready mo- 


his bankruptcy; plea, general issue. Upon the trial “y* paid fo** 
of the cause at the London sittings in last Easter term, turnhig^t^the 
the bankrupt’s brother proved that the goods were to be vendor’s agent 
paid for in ready money; that the Defendant having 
sent to say he would pay the amount (132i^.) if the whichhadbeen 
bankrupt would send a receipt, the witness waited on due and dis- 
him for payment, when the Defendant, who had advanced a” gwfd!wBre 
20/. on giving the order for the goods in May^ 1822, ordered; the 
instead of paying 112/. down, deducted 6/. 12s. discount ag®nt at first 
for ready money, gave a check for 14/. I7s., and a dis- the bill, but 


honoured bill for 90/. I Is., drawn by Reed and Co., ac- ultimately car- 
cepted by the Defendant, and due in the April pre- wSw, 

who kept it. 

The vendor having become bankrupt, the Court, in an action brought by his 
assignees to recover the value of the goods, held this transaction equivalent to pay¬ 
ment, no fraud having been established. 


ceding; 
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ceding. The witness strongly protested against this 
mode of payment, and at first refused to take the bill; 
but upon its being thrown down, ultimately took it up 
and carried it to his brother, who kept it. 

There were also circumstances touching the manner 
and time in which the Defendant became possessed of 
the bill, his supposed knowledge of the bankrupt’s 
situation, and of the bankrupt’s having deposited goods 
with the drawers of the bill as a security for the payment 
of it; from which the Plaintiffs proposed to shew that 
the whole transaction was bottomed in fraud : but some 
of these circumstances being disputed, and the Court 
having held, that no fraud appeared on the Judge’s report 
of the trial, it becomes unnecessary to detail them. 

The learned Judge who presided at the trial having 
intimated that the facts disclosed by the bankrupt’s 
brother amounted to a payment by the Defendant, 
a nonsuit was entered, with liberty for the Plaintiff to 
move to set it aside and enter a verdict for 112^. 

Vaughan Serjt, having obtained a rule accordingly, 

Pell Serjt. shewed cause against it, contending 
that the bankrupt’s brother having carried away the Bill, 
and the bankrupt having retained it, there had been a 
complete payn^nt; and that the retainer of the bill by 
the bankrupt distinguished the case from that of Fair v. 
M*Iver (a), where the Defendant, still holding a dis> 
honoured bill, attempted to enforce it by way of set ofij 
though at the time he took it he knew the circumstances 
of tl^ bankrupt. 

Vaughan^ in support of his rule. Payment by a dis¬ 
honoured Bill was no performance of the Defendant’s 
contract to pay in ready money. {Park J. Eland v. 


1823. 



(a) idjEarff^o. 


Karr^ 
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KaiT, decities the contrary, (a)] Then from the circum- 
stance of the Defendant’s giving the order for the goods 
in Ma^, some weeks after the bill was due, joined to the 
mode of payment, it must be inferred, that the goods 
were ordered with the aepress view of getting value for 
the bill; and if so, the case is the same a& that of Fah' v. 
M*Iver. 

Dallas C. J. I think this rule ought to be dis¬ 
charged: no fraud has been actually made out; and 
if so, the Defendant must be considered as having been 
lawfully in possession of the bill. Taking this to,be 
the case, was it accepted in payment ? It was thrown 
down, and perhaps rejected at first; but it w'as then 
taken up, carried to the bankrupt, and retained by him. 
Assuming that the Defendant came honestly by the bill, 
it was a fair article of set off; and the return of it must, 
be deemed ecjuivalent to payment. 

Park J. This was a bill for which the bankrupt 
♦was always liable. His brother, indeed, at first refused 
to take it, but by carrying it away confirmed the bank¬ 
rupt’s liability; and the bill was never sent back.* 

The case of Fair v. M^Iver proceeded on the ground 
of a fraud upon the other creditors ; but Eland v. Karr 
comes much nearer the present case, if (as I believe) 
there was no fraud in the transaction. It is true, that 
in Fair v, M*Iverf hord EUenborough says he is not 
convinced by the decision^of Eland v. Karr; but there is 
no case in which the authority of Lord Kenyon has been 
overruled. 

Burrough j. concurred.. 

Rule discharged. 



ixBastim- 
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1823. 


June x6. 


Bill against 
James May 
the elder, H''iU 
Ham James 
Norton^ and 
James May the 
younger. On 
the postea it 
was alleged 
that “the jury- 
say that James 
May the elder, 
William Nor- 
font and James 
May the 
younger, did 
undertake, as 
the PlaintlfT 
hath above 
complained 
against them.” 
Judgment, , 
that the 
FlaintifT do 
recover against 
the said De¬ 
fendants 
Held, that 
the omission 
of the name 
James in en¬ 
tering on the 
postea the 
finding of the 
jury, was no 
ground of 
error. 


(IN THE EXCHEQUER CHAMBER.) 

♦ « 

May and Others, Plaintifis in Error, Pige, 
Defendant in Error. 

'^HE Defendant in error had recovered damages on 
the eighth count of a declaration against the Plain¬ 
tiffs for negligently conducting a suit in which they 
had been employed as attorneys ; and upon error from 
the King’s Bench, among numerous other objections it 
was assigned for error that in the said record it was 
stated, “ that the jury summoned to speak the truth of 
the matters within contained, being chosen, tried, and 
sworn upon their oath, say as to the promise and under¬ 
taking in the eighth count of the within bill mentioned, 
that the said James May the elder, William Norton, and 
James May the younger, did undertake and promise in* 
manner and form as the said Stephen Pige hath within 
in that count complained against them; and they assess 
the damages eff the said Stephen Pige on occasion of the 
not performing the promise and undertaking in that 
count hientioned, over and above his costs and charges 
by him about this suit in that behalf expended, to two 
hundred pounds, and for those costs and charges to 
forty shillings; and as to the«Beveral promises and un¬ 
dertakings in the other counts of the within bill con¬ 
tained, the jnrors aforesaid, upon their oath aforesaid, say, 
that the said James May the elder, William Norton, and 
James MayXht younger, did not, nor did either of them, 
undertake or promise in manner and form as the said 
Stephen Pige hath within, in those counts complained 
against them ; therefore it is ^ H^ idered that the said 
17 ' Plaintiff 
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Plaintiff do recover against the said Defendants, as to 
llic promise and undertaking in the eighth count of the 
said bill mentioned, his damages, costs, and charges by 
the jurors aforesaid in form aforesaid assessed whereas 
in truth and in fact there is no such person in the said 
bill, or in tha said eighth count of the said bill men¬ 
tioned, as William Norton ,* and therefore there is a 
manifest discrepancy and variance in the alleged finding 
of the said jury and the judgment of the court, the 
finding of the said jury being that James May the 
elder, William Norton, and Ja^es May the younger 
did undertake and promise i^ manner and form as 
aforesaid, and the judgment of the court being against 
the said Defendants, who are within the bill named and 
called James May the elder, William James Norton, and 
James May the younger.” 


1823. 


Mav 


V, 

PiGE 


Holt for the Plaintiff in error. Jk court of error 
cannot amend this defect in the finding of the jury. 
\_Per curiam* It is not proposed to make any amend¬ 
ment.] Then the defect is fatal as a variance; for 
the Plaintiffs in error are entitled to a perfect re¬ 
cord. If another action were brought against them for 
the same cause, they could not plead this record as a 
judgment recovered, nor could a co-Defendant recover 
contribution; for he would be nonsuited if he produced 
this record in proof of an action in which he had been 
adjudged to pay damages jointly with William James 
Norton* The judgment indeed is against the said 
Defendants, but judgment can only be warranted by the 
finding of the jury. “ Said” is a word of reference, and 
there is no William Norton in the bill to which the finding 
of the j ury can refer. After the finding of the jury, there 
being no day in court on which this defect could be pleadeil 
in abatement, it can only be taken’ad vantage of on error, 
and there must be a .if^ire de novo. The defect must 

be 
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1823. be esteemed material; for proceedings have been set 
aside, on the ground that a Defendant having two 
Christian names, was sued by only one of them. Arhouin 
PiGE. V. Willmiglihy, {a) A sheriff’s officer cannot justify an 
arrest of J. C. S., by shewing that a latitat issued against 
J. S., and averring that it issued againstC. S. by the 
name of tf, S., and that they are one and the same 
person. Shadgrtt v. Clipson (&), Cole v. Hindson (c), Hex 
V. Sheriff'(^'Surry, {d) 


But the Court, without hearing the counsel for the 
Defendant in error, determined that the Defendants 
having been properly named in the bill, upon which 
alone the finding of the jury could be warranted, and 
the judgment being, according to the modern course of 
pleading, against the said Defendants^ there was no 
ambiguity, or ground for the objection taken ; and they 
A^rmed the judgment of the court below. 

(fl) 1 Marsh, (cl 6r. i?. Z34. 

(^) %Eastt^%Z. (</) r Marsh, 


J. 


June 17. 


Williamson v, Goold. 


Where an an- prothonotary having been directed to ascertain 

adek what was due for principal and interest at five j)e} 

grantor’s pay- ceni.^ in the matter of the annuity granted by the l)c- 

mg what fendant to the Plaintiff, and set aside last term (see 
should be x i ^ 1 , 1 . . 

found due for 171 .), the Court held, upon exception to the pro- 

principal and thonotary’s report, that the Plaintiff was entitled to all 

'plr'lfnulthe disbursements for the conveyances by which the 

Court allowed grant of annuity was effected and secured, 
the grantee 

his fair disbursements for the'conveyances by which the grant of annuity was efTecteii 
and secured. 
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1823. 


Recovery. * ?* 

J^ELL Scrjt. obtained leave to amend a recovery, by 
removing the words “ an inbound common” from 
a line in which they had been inadvertently inserted, 
and where they had no meaning, to the line in which 
they ought to have stood. 


Lambert u. Hodgson and Prince. 




^J^RESPASS. First count for assaulting the PlaintilF, Declaration of 
seizing him, and compelling him to go from Bishop 
Anddatid to Stodcioii, and there imprisoning and de- imprisonment, 
taining him without reasonable or probable cause, for 
divers, to wit, three days. Second count for assaulting, 
and compelling him to go with Defendants to divers tiff, arrested 
places, and then and there imprisoning and detaining icndei 

^ , , , . ^ ^ in Jis. 

him in prison without reasonable and probable cause, charge, and 
I'or divers, to wit, tlircc tlays. Pleas by Hodgson, first, tlytained him 

general issue; second, that Hodgson and one JVilkinson satisfied the 
were hail for l^laintilf in an action brought against demand In the 


O 


D 


him by Hannah Wdhcrdl, and the action being still *^*'°”* 

jpilCAtlon) //r* 

de})cnding, EJodgson seized the Plaintifli.to vender him injuria. 

to the custody of the marshal of the Marshclsca in dis- appeared 

that Defend¬ 
ant, in addi¬ 
tion to detaining Plaintiff till he satisfied the demand in the action, detained liim an 
liour longer till he paid the expenses of the Defendant’s becoming bail, &c. : 

Held, that this was one continuing trespass, and that therefore, in order to recover 
for that part of it which was unjustifiable, (namely, the additional detention for the 
bail’s expences,) tlie Plaintiff ought to have newly assigned. 


VoL. I. 


z 


chargo 
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charge of the recognizance entered into by Hodgson and 
Wilkinson, took him to Stockton where Hannah Wetherell 
lived, because he was desirous of settling the aetionwith 
her, and detained him there till he made satisfaction as 
to the demand for which the action was commenced, 
and was discharged from the suit. 

Replication. De injuria. 

Prince suffered judgment by default. At the trial 
before Bayley J. at the Durham Spring assizes, it ap¬ 
peared that tiie Defendants, in addition to detaining the 
Plaintiff* at Stockton till he had made satisfaction for the 
money sought to be recovered by Hannah Wetho'cll, de¬ 
tained him there an hour longer, till he gave them, after 
resisting the demand, a promissory note for the amount 
of the expences incurred by them, in putting in bail, 
and in arresting him for the purpose of the render in 
discharge of his bail. 

The learned Judge seeming to be of opinion, that the 
plea did not cover the whole of the declaration, a verdict 
was found for the Plaintiff, for 39s. damages. 

Lens Serjt. obtained a rule nki to set aside this verdict, 
and enter a verdict for the Defendant, Hodgson, on the 
ground that the trespass stated in the declaration, as 
well as that proved at the trial, was one continuing 
trespass, and therefore covered by the plea: that al¬ 
though, if there had been two separate and distinct de¬ 
tentions, the Plaintiff might, notwithstanding the plea, 
have proved the second detention under the second 
count of the declaration, yet the whole trespass, as it 
existed, being answered on the face of the plea, that 
part of it which was illegal, (namely, the extension or 
continuation of it after Hannah Wetherell had been 
satisfied,) could only be proved umlcr a new assignment, 
distiiiguislring such illegal continuation from that part of 
thelrcspass which was clearly justifiable: and that in the 

absence 
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absence of any such new assignment, the Defendant's 
plea entitled him to a verdict: for this, were cited Pyi~ 
ivell V. St(me{a)y Mcmprivatt v. Sheriff of Middlesex, {b) 

Peake Serjt. now shewed cause against the rule, when 
the Court observing, that the only question was, whether 
what had passed was to. be considered one continuing 
trespass or two distinct trespasses, Peake contended 
that there had been two distinct trespasses; that the first 
must be taken to have ended when the Plaintiff had 
satisfied Hannah Wetherell; and the second to have 
commenced when the Defendant demanded the ex- 
pences be had incurred in puling in bail, and detained 
the Plaintiff anew till he complied with that demand. 
If there were two imprisonments, there was no necessity 
for a new assignment, as the declaration contained two 
counts. Bull. N. P. 11. 1 WnCs Saunders^ 299, fiote 6, 

But the Court were clearly of opinion, that the tres¬ 
pass was one continuing trespass; and that, therefore, 
the Plaintiff ought to have newly assigned in order to 
recover for that part of the trespass which was un- 
justifial||c. 

Rule Absolute. 


1823. 

Lambert 

V. 

Hodgson. 


(flr) $ Taunt. 42 $. 


{b) %Campb.\T$. 
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Julj! l6. 


Bankruptcy 
and certificate 
arc no dis¬ 
charge to a 
bond given 
iiiider 4 3. 

c. 33. by a 
trading mem¬ 
ber of parli¬ 
ament, M-Jiere 
the judgment 
in tlie suit in 
\\ Inch the 
bond was 
given is ob¬ 
tained after the 
bankruptcy, 
though before 
certificate. 


(IN TIIK EXCHEQUER CHAMrsEU.) 

Campbell v. Jameson and Aiiotlier. 

J^llROR, from the court of Kin^s Bench, in an action 
of debt on bond. The Plaintiffj in error, had 
pleaded his bankruptcy, and a certificate under it, 
which bore date June 22. 1813. By the reydicalion it 
appeared that the bond fiad been given by a member of 
parliament, with sureties, under 4 G. 3. r. 3.1. s. 1., and 
was conditioned for the payment of such a sum as should 
be recovered in a certain aclion, then pending in the 
Court of Common Pleas, between the Defendants in 
error, and Plaintiff in error, together with such costs as 
should be given in the same. Averment, that after the 
bankruptcy judgment was given in the action, in the 
Common Pleas, against the Plaintiff’ in error, fur the 
sum of 289/., and so the bond was forfeited by nonpay¬ 
ment of that sum. Demurrer, joinder, and jjudgincnt 
lor the Defendants in erroi’. (^/) 

This case was argued in MicJiachnas term last, by 

Wilde, lor the Plaintiff in error, and Parke, for the De- 

« 

fendants in error ; and again in this term, by 1\ Pollock, 
for the Plaintiff in error, and Campbell, for the Defend¬ 
ants in error. 

For the Plaintiff in error the heads of argument were 
as follow: 

First, the bond was only a collateral and dependent 
security for a pre-existing debt, which debt was prove- 
able under the commission of bankrupt, and released 
and discharged by the certificate. Va^isandnu v. Cora- 
hie. {!)) Scott v. Anthrosc. (c) 

{a) s A- * 50 * ('’) 3 -B* ^ {() z M. iff S. 346. 

Secondly, 
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Scco]j(liy, the original debt being thus released, tlic 
accessorial debt, treated by this bond, is afiected by the 
same ineidents as its prineipal, and is therefore released 
also. Except the case of a bail-bond, there is no in¬ 
stance in which a discharge of the original debt docs 
not edect a disciiarge of the security also. But a bail- 
bond is very distinguishable iroru the present, which is 
conditioned for the payment of such sum as shall be 
recovered in the action; whereas, a bail-bond is con¬ 
ditioned for the performance of a collateral act, viz. the 
appearance of the Defendant. It is true, a bankrupt, 
notwithstanding a certificate, is liable, upon his cove¬ 
nant, to pay the growing arrears of an annuit}", Cottcrcl 
\. Hoolcc [n)f parte Grangej'[b); but such a cove¬ 
nant to pay a future debt is veiy different from a security 
(like the bond in the present case) to pay a pre-existing 
debt. The pre-existing debt being discharged, the se¬ 
curity is discharged along with it; and, in the case of 
the annuity, though the covenant, which is a continuing 
security, is not discharged with respect to arrears coming 
due after the bankruptcy, yet a bond to secure the same 
annuity is discharged, because it could only be put in 
suit once, and therefore applies to pre-existing debt. 

Thirdly. However, the security itself was a debt provc- 
able under the commission, and therefore discharged by 
the cerlificato. This bond v/as not, according to the 
l.inguagc of 7 G. 1. c. 31., a security for a sum “ not 
due or payable before the lime” of the obligors becom¬ 
ing bankrupt, and the debt for which it was given did 
not rest on any contingency, (in which case the bond 
would not have been provcablc even under the statute, 
'J'uJhj V. Sparkes (c), ) but was a debt actually due and 
sued for, and a debt which might have been proved 
under the commis'iion. The bond, therefore, might have 


1823. 

Campbell 

1 ’. 

Jameson. 


;(«) 97. (i) 10 351. (i) 7, Ld. Rajtfi. 

Z 3 been 
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1823. 

Campbell 

V. 

Jameson. 


been proved at common law; of which, according to 
Lord Kenyon (a), the statute is only declaratory. Such 
a bond, indeed, differs in no respect from a bond con¬ 
ditioned to submit to arbitration, which has always been 
holden to be discharged by certificate. 

It may be urged, that the sureties who joinetl with 
the Plaintiff in error, in this bond, might be sued by 
the obligee, and then, in another action, recover from 
the Maintiff* in error whatever they might have been 
compelled to pay ; but by the 49 G. 3. c. l 21 . the sure¬ 
ties are allowed to prove, under the commission, what¬ 
ever debt they pay, so that no circuity of action is to be 
apprehended in discharging the bankrupt from his 
bond, and as all tlie statutes relating to bankruptcy are 
in pari materia, the 7 G. 1 . c. 31., and 4 G. 3. c. 33. 
are to be construed with tefercnce to the state of things 
existing under the enactments of 49 G. 3. c. 121 . 

Fourthly, the main object of the statutes relating to 
bankruptcy, viz. the equal distribution of the bankrupt’s 
effects among all his creditors, will be defeated, if it be 
holden that such a bond as this is not discharged by 
certificate, for any creditor who shall exact from his 
debtor a warrant of attorney, to enter up judgnent for 
the debt due, and a bond conditioned for the payment 
of the sum to be recovered by the judgment, and who 
shall be cautious not to enter up judgment till after a 
commission of bankrupt has issued against the debtor, 
may afterwards, notwithstanding a certificate, sue the 
bankrupt on his bond, and so obtain the whole of his 
debt. By such £l decision will also be defeated another 
main object of those statutes, viz. the securing a dis¬ 
charge to the honest debtor. No good reason can be 
assigned why a bankrupt member of parliament a^iould 
be deprived of that advantage which the statues afford 

(c) Irt Utterson v. Vernont 3 T, R.54$. 

to 
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to every other bankrupt who conducts himself with 
integrity. 

Arguments for the Defendants in error. 

The bond was not proveabic under the commission, 
and therefore is not discliarged by the certificate. Till 
the judgment was recovered in the action in the Com¬ 
mon Pleas it could not be ascertained whether or no 
there was any debt due, or payable, from the bankrupt 
to the Plaintiff in that action. The bond, therefore, 
being conditioned for a sum which could not be affirmetl 
to be due and payable at the time the obligor became 
bankrupt, was a bond which could only be proved under 
the commission, if at all, by virtue of 7 G. 1 c. 31., and 
not at common law. Calloivell v. Clutterbuck. (a) But 
as it was uncertain, when tlie bond was given, in whose 
favour the court of Common Pleas might decide, the 
debt arising on the bond was clearly contingent, and the 
bond consequently not proveable under the statute; 
the statute requiring a rebate of interest on the proof 
of debts payable in J'utnro, which rebate cannot be cal¬ 
culated where the debt itself is contingent. The present 
case is not distinguishable from that of a bail-bond, from 
which the bankrupt is not discharged by his certificate, 
where the bail-bond has not been forfeited at the time of 
bankruptcy, (b) The cases of Bontc/lottr v. Coates (c) 
and Dinsdalc v. Barnes (d), shew that the obligor, in the 
bail-bond, is only discharged where the bond has been 
forfeited before the bankruptcy. Neither is this any 
hardship on the Defendant, because his sureties arc 
clearly liable, and ii^hey pay the debt they would after¬ 
wards have a claim against him. 

The judgment of the court below was affirmed. 


1823. 


Campbell 


V. 

Jameson. 


{a) Cited in TuUj^ v. Sparkest (f) Cowp. aj. 
a Str. 867. (d) 2 B. B, 8. 

(b) Cockerill v. Owstont 
I Burr. 436. 

Z 4 
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1823. 


Gregory Hurrill. 


Ij» J/oit't i8iz» 
sued H, 
and G. in the 
King’s Bencii, 
for a debt of 
looo/., and G. 
being abroad, 
yrrlts of alias 


Lord Clitmcellor sent the following ease for iho 
opinion of this Court. 

In the year 18 J1 one Rupert Leigh Iliphins (since 
deceased) and George Barnard Gregoi'p having entered 
into a commercial speculation, or adventure in a cargo 
of goods, a partnership agreement was drawn up and 

capias and . , , , 

l,Lie, mpics, *>y 

returnable in Oil the occasion of entering into the agreement R, L. 
Michaelmas HipJans and his wife transferred 3000/. bank annuities, 
into the name of Benjamin Walshs the broker, to answer 
the purposes of the speculation, who thereupon agreed to 
become the agent of the concern, upon the usual terms 


term, i8iz, 
and Hilary 
term, 1813, 
were issued 
against him 


outlawry, but 
a commission 
of bankrupt 
having been 
taken out 


with a view to of interest, and a commission of 2^ per cent, being 
allowed upon the amount of all advances and payments 
made by him in the course of such agency. The proceeds 
of the cargo were to be remitted to Walsh for the pay- 

Laxvc^u V/I4L ^11 

against i/., the *"ent of such advances. 

proceedings in Various goods were purcliased, and the different 
merchants and tradesmen were referred to Walsh, who 
cither paid in cash or accepted bills of exchange for the 
amount. 

The goods were shipped on board the ship Irvine, 
bound to Algiers, and G. B. Gregor?/ soon afterwards 


sailed witii the cargo for Al};iers in Irvine. 


outlawry 
against G, 
were suspentl- 
ed. Except 
touching at 
Deal in Hpril, 

1814, on his 
passage from 
St. Ubes to 
Dort, G. never 

returned to Great Briiain till 1819. In February, 1Z21, A. commenced a 
new action in K. B. against G. for the same debt as was the subject of the former 
action, but having failed in his attempts to arrest G., issued, upon this debt, a commis¬ 
sion of bankrupt against him in March, i8zi, and in July, i8zi, after G. had com¬ 
menced an action to try the validity of the q^mmission, but before trial, entered up 
continuances in the action commenced Jaw, i8iz ; Held, that at the time of issuing 
the commission of bankrupt, the debt in question was a good petitioning creditor’s 
debt. 


Wahk 
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Walsh continued to pay the bills so acccjited by liini, 1S23. 
on account of the goods shipped on board the Irvine, Guegouy 
down to the month of December, 1811, when he became 
bankrupt, at which time there was a balance exceeding Huurill. 
1000/. due from Gregoty and HipJdns to Walsh, which 
balance has not since been reduced; 

On the 24-th June, 1812, while Gregory was abroad, 

JuJm Thomas Taylor and John Pa) leer, as assignees oi* 

Walsh, commenced an action by special original, in the 
Court of King’s Bench, against Hiphlns and Gregory, 
for the recovery of a debt then claimed to be due and 
owing from IlipJdns and Gregory to the estate of Walsh, 
and for that purpose sued out a writ of special capias, 
directed to the sheriffs of London, returnable on the 
moxvo'vf oZ All Souls \\\ Michaelmas term, 1812, and in¬ 
dorsed for bail for the sum of 1000/, and upwards. 

llipldns being, at the time of suing out the said vvrit, 
a prisoner in the King’s Bench prison, w'as detained in 
custody at the suit of the assignees of Walsh for the 
debt of 1000/.; and a commission of bankrupt was, on 
or about the 18th A/igust, 1812, upon the petition of the 
said T. T'aylor, and his then copartner, John Taylor, 
awarded and issued against llipldns, as the copartner 
in trade of G}’ego)y, upon which commission ho was 
duly adjudged a bankrupt. 

At a meeting under the commission, held at Guild 
Hall, Ijondon, on the .Oth September, 1812 , J. T. Taylor 
>vas duly chosen sole a.ssignee of the estate and effects 
of Hipkins, and an assignment of such estate and effects 
was executed to J. T. Taylor, by the major part of iho 
commissioners named in the commission. 

lUkpins in Seplemhc)', 181.3; inNox^eniber, 1812, 

Grego)y being tlicn abroad, an alias writ of sj)ccial 
capias was sued out against TJipldns and Girgory at 
the suit of the assignees of Walsh, directed to the 
sheriffs of Lofidon, returnable in fifteen days of Si, Mar¬ 
lin, 
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tin, in Michaelmas term, 1812; and on the 11th of the 
following December, a pluries writ of special capias was 
sued out by the assignees of Walsh, against Hipkins and 
Gregoty, also directed to the sheriffs of London, and 
returnable in eight days of St. Hilary, in Hilary term, 
1813, and both the last mentioned writs were also in¬ 
dorsed for bail for 1000/. All the said writs of capias 
alias and pluries were lodged at the secondaries or 
sheriffs* office for London, between the beginning of 
Michaelmas term, 1812, and the end of Hilary term, 
1813, and were severally duly returned non inventi by 
the then sheriffs before the end of Hilary terra, 1813. 

The action was so commenced by special original in 
the Court of King’s Bench, and such several writs of 
capias alias and pluries were sued out thereon, with a 
view to outlRw Gregory; but no outlawry ever took 
place, the completion of such intended outlawry being 
subsequently suspended by reason of the commission 
having been awarded and issued against Hipkins, as 
before mentioned. 

At the trial of the action hereafter mentioned in 
Trinity term, 1821, ^uch evidence of the return of 
Gregory io England, in April 1814, was given as is here¬ 
inafter mentioned, and Gregory afterwards returned to 
England in July 1819. 

The assignees of Walsh, on the 15th February, 182J, 
commenced a new action in the Court of Kind’s Bench 
against Gregory, as the surviving partner of Hipkins, 
and sued out a bill of Middlesex against him, return¬ 
able on Wednesday next after fifteen days of Easter, in 
Easter term, 1821; which bill of Middlesex was in¬ 
dorsed for bail for 1336/. 65. lOr/., being the same 
identical debt, with an accumulation of interest thereon, 
as that for which the former action was brought against 
Hipkins and Gregory jointly. 


A war- 
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A warrant on the said bill of Middlesex was made out 
and delivered to an officer of the sheriff' of Middlesex^ for 
the purpose of executing the same, and such officer went 
with it to the house or residence of Gregoiy in order to 
arrest him, and made several attempts to effect it, which 
having failed* the assignees of Walsh, (the plaintiff’s in 
that action,) on the I7th March, 1821, proceeded to 
strike a docket, and on the 23d of the said month issued 
a commission of bankrupt against Gregory, and he was 
thereupon adjudged and declared a bankrupt. Aaron 
Hurrill was duly chosen sole assignee of the estate and 
effects of Gregory at the second meeting of the com¬ 
missioners held at Guildhall on the 21st of Ayril, 1821. 
Gregory having opposed the commission, did, on the 
12th of April, 1821, prefer his petition to the Lord 
Chancellor, thereby praying that the same might be 
superseded; and by an order of. his honour the Vice- 
chancellor, made on hearing the petition, on the 9th of 
May, 1821, it was ordered that Gregory should beat 
liberty to bring and prosecute an action of trover against 
the assignee of his estate and effects, who, on the trial, 
was to admit possession of goods of the value of BL in 
order to sustain the action, and the petitioning creditors 
under the commission were to defend the action in the 
name of the assignee, upon their indemnifying the as¬ 
signee; and the same was to be tried in the Court of 
Common Pleas in London; and it was ordered, that all 
proceedings under the commission should be stayed 
until further order. Gregory, in pursuance of, and in 
obedience to the order, did, on the 17th of May, 1821, 
commence an action of trover against Hurrill, his as¬ 
signee, in the Court of Common Pleas. 

On the 19th of May, 1821, two days after the com¬ 
mencement of the action of trover to try the validity of 
the commission, the attorneys for the petitioning credi¬ 
tors under the commission issued against Gregory, fetched 

away 


1823. 

Gregory 


V. 
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away from the secondaries or sheriffs’ office for London, 
the llirce several writs of alias ca 2 nas and injuries sued 
out against Hijdcins and Gregory m 1812, with the re¬ 
turns indorsed on the said three writs,'and gave the 
following receipt: “ Tayl-or and Another v. HipJeins re¬ 
ceived the ca^nas alias and plnries writs in^ this cause, 
1 J)th May, 1821. Thomas Binns for Stevenson and JB/r/ - 
ndl, Lincoln's Inn." 

The three writs were all filed together in the record 
office of the Court of King’s Bench, on the 11th of July, 
1821, being the last day of Trinity XQvm in that yeai’, 
anda roll of the proceedings, with continuances on the 
writ of plnries brought-down to the term next precctling 
the date of the commission issued against Giegory, was 
docketed and carried in on the same day the three writs 
were filed of record, which, in point of fact, was the day 
next before the day appointed for the trial of the action 
of trover, and only two days before such trial actually 
look place. 

The action of trover came on for trial befoie the 
Lord Chief Justice of the Common Picas and a special 
jury at Guildhall, on the 13th of July, 1821, when 
J. T. Taylor and Parker, rs petitioning creditors, proved 
tlic trading and act of bankruptcy of Gregory, and wlicn 
they also established, by the production of certain 
ciocuments and the testimony of Walsh, a debt of 
1 I'kL due to them as assignees, for and on ac¬ 
count of the several advances made by Walsh; where- 
uj)on Gregory adduced as evidence Samuel Ha!eh, 
clerk of Mr. Igguldcn the vice-consul of Sveeden, resi¬ 
dent at Deal, who identified Gregory as being a person 
who, in April, ISld, had called at the office of the vice- 
consul at Deal several times whilst w'ailing lor a passage 
in the ship Hazard, (which cjime into the Downs from 
St. Ubes, bound to Dort) (a) ; that he left a letter with 

(a) Ascertained on enquiry by tlic Court. 

the 
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the witness to be delivered to the captain of a ship 1823. 
called the Aurora^ and that Grcg 07 y waited there several Grbsc^' 

days. The letter w'as givc)^ in evidence at the trial, v. 
and was as follows, Hurrill. 


• “ Dmmis,'2\&l yipyily ISH-. 

“ Capl. M. F. Bohl, 

“ You will proceed from hence with all dispatch, 
ft)!’ tlio port of Amslet'dani, with your cargo, waiting iny 
further orders in regard of the same. 

“ Your obedient servant, 

“ G. B. Gregonj.'' 

“ P. S. As all privateers are called in thci’c is no 

occasion for convoy.” 

■« 

Add) ’cssed, “ Capt. M. F. Bold, Swedish schooner, 
Aurora, care of F. Jggulden, Esq., Ideal\ expected in 
the Idowns hourly from Fortsmouihl* 

The tf.'Stimony of IHaicli was the only evidence 
offered by the bankrupt of his having been in FiUglavA. 
from the year 1811 till the year 1819, whereupon 7’. 
dl'mjlor and Parker, the assignees of Walsh, produced 
OTIC Mat'llia Salter as a witness, W'ho stated, that she 
knew Gregory in Swede?7, in 1815, and that she had seen 
him in Englafid, at the house of Mr. Patrick, in 1819, 
when he said that he had sailed from England in 1811, 
and returned in 1819, and that she had also heard him 
say, ill the presence of his sisters, that he had never 
been in England during the whole seven years, and that 
she thought she hadjieard him say so more than once; 
and the assignees of JVahh also put in evidence at the 
trial, examined office copies of the aforesaid writs of 
capias alias anti 2 duries, and returns indorsed thereon, 
and also an examined office copy of the roll of the pro¬ 
ceedings, with the continuances entered thereon as 
aforesaid. 


The 
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1823. 

Gregory 


V. 

Hurrill. 


The Lord Chief Justice thereupon directed the jury 
to find a verdict for the plaintiff Gregory, reserving the 
point for the consideration of the Court as to the effect 
of the continuances so as aforesaid entered on the roll, 
and whether the same were sufficient to take the case 
out of the statute of limitations. 

t 

Within the four first days of the ensuing Michaelmas 
term, 1821, a rule nisi was obtained in the Court of 
Common Pleas, on behalf of the assignees of Walsh, that 
a nonsuit might be entered, or a verdict for the Defend¬ 
ant, upon the following grounds, viz. that the account 
between Walsh and Hipkins and Gregory came within 
the exception contained in the third section of the 
21 Jac. 1 . c. 16.: that the return of Gregory to this 
country in 1814, for the period and under the circum¬ 
stances before stated, was not such a return to England, 
within the meaning of the statute of limitations, as that 
the six years thereupon began to run against the said 
debt; and that the suing out the aforesaid writs of capias 
alias and pluries, with the returns thereon, and the sub¬ 
sequent continuances, took the debt out of the statute. 

After the granting of such rule, Gregory, in the same 
term, obtained a rule nisi from the Court of King’s Bench, 
to set aside the return to the writ of special capias, and 
the subsequent proceedings thereon, for irregularity, with 
costs; and when the same came on for argument, the 
Court referred it to the Master to determine whether 
such proceedings had been regular, according to the 
practice of that court; and the Master afterwards re¬ 
ported, that, according to the practice of the Court of 
King’s Bench, established for ma^y years, the proceed¬ 
ings had been regular, and were sufficient to save the 
statute of limitations, whereupon the rule nisi obtained 
by Gregory was discharged with costs. 

In Hilary term, 1822, the rule nisi obtained by J. T. 
Taylor and Parker, the assigijiees of Walsh, for setting 

aside 
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aside the verdict found for Gregory^ came on to be ar¬ 
gued, when the same was made absolute, and a verdict 
ordered to be entered for the Defendant. 

On" the 19th of February, 1822, Gregory preferred 
another petition to the Lord Chancellor, thereby praying 
that the cojnmission of bankrupt so issued against 
him might be superseded, on the ground that the pe¬ 
titioning creditors had not, at the time of issuing the 
said commission, a good legal debt to su})port the 
said commission ; but that the debt (if any) had been 
barred by the statute of limitations. 

The petition came on to be heard before his Lordship 
on the 17th of August, 1822, when his Lordship was 
pleased to order that this case should be stated for the 
opinion of the Court of Common Pleas, in which the 
question should be, “ Whether, under the circumstances 
stated, J. T. Taylor and ParJeer, as assignees of the 
estate and effects of Walsh, had, at the time of suing out 
the commission of bankruptcy against Gregory, viz. on 
the 22d of March, 1821, a valid debt as petitioning cre¬ 
ditors to support the commission T* And it was ordered, 
that the Lord Chief Justice of the said court sliould be 
at liberty, if he should think proper so to do, upon the 
argujnent of the said case, to use his notes of former 
proceedings had before him in this matter, {a) 

The case came on to be argued in Faster term last. 


182S. 

GaEGORY 


V. 

Hurrill. 


Taddy Serjt. foi' the Plaintiffl At the time of suing 
out this commission there was no petitioning creditor’s 


(«) The parties and facts in 
tltis cause are the same as those 
with respect to which a decision 
was pronounced by this court in 
Hilary terra, i8aa. But the 
Lord Chancellor thought the 
nutters of sufficient importance 
to undergo a second consider, 
ation, and accordingly directed 
them to be stated as in tltis case. 


The following correction ought 
to be made in the argument of 
the former report, 3 B B, 
ai3. Line 4. from the top, for 
another, read an. Line 5. erase 
and in another court. Line 6. 
for an action in this court, read 
a contmission of bankrupt. 


debt. 
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■y. 

Huuiull. 


debt. A debt barred by the statute of limitations is not 
a debt on which a commission of bankrupt can be sup¬ 
ported ; e.v parte Dewdnep {a ); and this debt was barred 
by the statute. It was barred by the express words of 
the statute (i), unless affected by the exceptions respect¬ 
ing merchants* accounts, and parties beyofid the seas, or 
by the circumstance of continuances having, after the 
commission was sued out, been enterctl up in the action 
broiiglit in the King’s Bench for the recovery of this 
debt. By none of tliese matters was the debt affected : 
not by the exception in favour of merchants’ accounts, 
because it lias been holden that exception docs not ap¬ 
ply, in cases where six years have elapsed without any 
new item being added to the account. Foster v. Hodg¬ 
son («), Barher v. Barhcr^ [h) Not by the exception re¬ 
specting parties beyond seas, because Gregoj'i/ was at 
Deal in 1814', more than six years before the commis- 


(«) 15 y 'fS, jiifi. 4 ? 9 . 

{h) ai Jac. I. c. i8. s. 3. 

All actions of tres[mss quarc 
clausum fregiti etc, detinuey tro- 
•very and replevirty for taking 
away goods or cattle j all actions 
of accounty and upon the cascy 
other than .-uch account's as con¬ 
cern the tiade of merchandise be¬ 
tween merchant and merchant, 
their factors or servants; all ac¬ 
tions of dehty grounded upon any 
lending, or contract witliout spe¬ 
cialty, or for arrearages of rent; 
and all actions of assaulty me- 
unccy battcryy woundingy and im- 
prisonmrnty shall be commenced 
and sued witliin the times here¬ 
after expressed, and not after ; 
that is to say, the said actions 
upon the case (other than for 
slander), account, trespass quare 
clausum fregit, etc., debty deti¬ 
nue, and rtpleviny within six 


years next after the cause of such 
actions or suit, and not after; 
actions of assaultybaitery,^amid- 
ing, or imprisonment, within four 
years ; and actions upon the case 
for xvords, within tquo years next 
after the word^ spoken, and not 
after.” “ And if any person or 
persons entitled to any of the 
said actions, shall be, at the time 
of any such cause of actl(jn ac¬ 
crued, M^ithin the age of twenty- 
one years, feme covert, nen com¬ 
pos mentis, imprisoned or beyond 
the seas, then such person or per¬ 
sons shall be at liberty to bring 
the same actions, within such 
times before limited, after their 
corning to or being of full age, 
discovert, of sane memory, at 
large, and returned from beyond 
the seas.” 

(c) 19 /««. 185. 

{d) 18 Ves.jtm, a86. 


Sion 
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mission was sued out; and it has been expressly iiulden, 1823. 
that when the time prescribed by the statute once begins 
to run, nothing arrests its course. Smith v. HilL (a) 

It may, indeed, be urged, that the mere landing at Deal Hurrill. 
was not such a return as is contemplated by the statute; 
but the word^ of the statute are general, and it would 
bedifBcult, if not impossible, to draw a line between such 
acts as might or might not be deemed a return. SDaU 
las C. J. Suppose a party were driven into port by stress 
of weather; could that be deemed a return ?] The pre¬ 
sent case does not go so far as that, for Gregory waited 
several days for a passage. However, the question 
ought always to be, whether or no the party was 
actually in England i because, if he landed but for a 
moment, he would be liable to be served with process. 

I Dallas C. J. According to my note of what passed at 
the trial, he came on shore while the ship was lying off 
Dealf to put a letter in the post; can this be a re¬ 
turning within the statute ?] The principal point in 
dispute is the effect of entering the continuances in the 
action in the Court of King’s Bench, Now, in order 
to support a commission of bankrupt, thetlebt on which 
the commission is sued out, ought to be one which the 
party suing out the^commission could avail himself of 
at the vei;y time of suing out the commission, and this 
the Defendant might have been in a condition to do, if 
he had entered up these continuances b^re he sued out 
the commission; but he never entered them up till 
q/lerwards. So that at the precise time when the com¬ 
mission was sued out, the continuances not having been 
entered up, he had no means of compelling the pay¬ 
ment of this debt. Then, in every replication to a plea 
of the statute of limitations, it is usual to allege that a 
writ was sued out with intent the intent to prosecute an 


VoL. I. 


{a) s fFi/j. 134. 

A a 


action 
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action for the debt; but the intent of suing out the writ 
in the present instance was merely to outlaw Gregaiy : 
and again, in order to avoid the operation of the statute 
of litnitations, the proceedings relied on, as having that 
effect, must be such as may be connected with the pro¬ 
ceedings in which the validity of the debtjs disputed : 
those proceedings must in effect be a continuance of the 
same course to substantiate the same demand ; but pro¬ 
ceedings differing in their nature cannot be so con¬ 
nected ; an attachment of privilege has been holden not 
to be a continuance of a bill of Middlesex^ so as to avoid 
the operation of the statute: Smith v. Bower {a) : So in 
Brown v. Babington (^), an action of assumpsit was holden 
to be no continuance of a trespass qu. cl. Fr.: and it 
is impossible that a commission of bankrupt can be con> 
nected with or deemed a continuance of an action at law. 
But supposing even that it could be so connected, such 
a commission is in the nature both of a judgment and 
execution, and if so, the continuances, in the present 
instance, were entered too late; for though continu¬ 
ances may in some cases be entered after verdict, there is 
no instance of their having been entered after judgment. 

Basanquet Serjt., contra. From all the circumstances 
attending the transaction, it is clear that the debt on 
which this commission is grounded, was an item of mer¬ 
chants’ accounts; and though a court of equity may 
vefusa- to grant relief where no accounts have passed be¬ 
tween the parties within the space of six years, yet, 
with a view to claims in a court of law, the statute of 
limitations can in no way affect an item of merchants’ 
accounts, (c) The Plaintiff, too, never returned to 

(a) 3 T.R. 66 i‘ ling v, Skouldingy 6 T.R.iSg. 

(i) 2 Ld. Rajm. 88o. See also Serjt. Williams's Note to 

(e) Per Lord Kenyon in Cat‘ Webber v. Tivillf a Sound. 117. 

Fnglandf 
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Sngland, within the meaning of the statute, till the year 
* 819. In order to entitle a debtor to the protection of 
the statute from the date of his return, that return ought 
to be such as would put it in the power of a creditor to 
Qpforce a claim against him. With a view to*such 
a purpose the,Plaintiff’s return in 1S14 amounted to no 
more than if his ship had run aground and floated away 
at the next tide. An appeal to the next sessions, has 
been holden to mean an appeal to the next sessions at 
which the appellant could possibly s^aie his case; and a 
return to bar a creditor must be such as that creditor 
might have taken advantage of. But at all events the 
continuances entered in the action in the Court of King’s 
Bench are sufficient to render the debt due from the 
Plaintiff a good petitioning creditor’s debt. .4t the time 
of suing out the commission that debt was one of which 
the Defendant could instantly have availed himself at 
law. It is true, he had not at that time actually entered 
the continuances, but he had a right to do so, and the 
entering them up was a mere matter of form which 
might be done at anytime, [Bates jenkinson {a)'. 
even after error, [Sir W. Bj/mi v. Middleton [b ): Irre¬ 
gularity in the process will not prevent its cflect of ex¬ 
cluding the operation of the statute; and an informal 
attachment of privilege has been holden a sufficient com¬ 
mencement of a suit for this purpose. But the regularity 
of the continuances in tlic present case has been esta¬ 
blished, by the decisions in Beardmore v. Rattenhury (c) 
eind Taylor v. Hipkins. [d) It was sufficient, then, if 
the party had the means of enforcing payment of the 
debt; it was not necessary he should actually have 
employed those means nt the time of suing out the 

(rt) 6 T. R, pfr Lord (c) 5 B, 452. 

Mansfield. [d) Id. 489. 

[ 6 ) 2 Str. 1127. 


1823. 

Gregory 

V. 

Hurrill, 


A a 2 


com- 
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V, 

Hurrill. 


commission. When n record is pleaded, or an action 
brought on a judgment, there is frequently no record 
existing at the time : it is sufficif'nt if the record is pro¬ 
duced at the trial. As to the circumstance of the writ 
having been sued out for the purpose of outlawry, it was 
not on that account the less a writ for the recovery of 
the debt, and Gregory might have been declared against, 
if he had come in and appeared ; the foundation of the 
action was laid, and there was in truth no other mode of 
proceeding. 

Toddy, in reply, observed, that the language usetl by 
Lord Kenyon in Catling v, Skmddmg, touching mer¬ 
chants’ accounts, was extra-judicial, and not necessary 
to the decision of that case. He then cited Ilex v. ,//«- 
tices of Staffordshire (a ); and from the principle of that 
decision argued, that, in order to the operation of the 
statute of limitations, it was not necessary the return of 
a debtor from beyond seas should be such a return as 
would insure the creditor notice thereof. 

In the vacation after Trinity term, the Court cer¬ 
tified that the petitioning creditor’s debt was, at the 
time of the issuing the commission of bankrupt against 
Gregory, a valid legal debt, sufficient to support the 
commission, and was not barred by the statute of limit¬ 
ations. 


(«) 3 EasU 131 . 


END OF TRINinr TERM. 
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MEMORANDUM. 

Chief Baron died on the 11 th of November 

in this term. 


(a) Richardson J. was pre- whole of this term j and Dallas 
vented, by illness, from taking C.J. after the 13 th of iVovew^jr. 
his seat in court during the 
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Tn C. B. an 
affiilavit of 
debt for mo¬ 
ney paid for a 
Defendant, 
and advanced 
to him, need 
not state that 
the payment 
and advance 
were at De¬ 
fendant’s re¬ 
quest. 
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Berry v, Fernandes. 

^HE Defendant had been holden to bail on an affida¬ 
vit, that he was indebted to the Plaintiff in 1., 
for money paid by the Plaintiff for the Defendant, and 
money advanced to him ; but there was no allegation 
that this was at the request of the Defendant. On the 
ground that the affidavit was insufficient by reason of 
this omission. 

Pell Serjt. moved for a rule nisi to discharge the 
Defendant on common bail. He admitted that in Bliss 
V. Atkins (a) and Eyre v. Hullon {b) such an all^avit 
had been deemed sufficient in this court; but in support 
of his application he relied on Durnford v. Messiter (c), 
a late decision^ the Court of King’s Bench, in which 
it was holden that the allegation of a request was essen¬ 
tial in such an affidavit; and he argued the convenience- 
of assimilating the practice of the two courts. 

Park J. (d) I am of opinion the affidavit is sufficient. 
It is true the latest decision on the subject is in opposi¬ 
tion to Eyre v. Hulton ; but the matter was gravely 
considered . in that case, and a request with respect to 
money paid on behalf of a defendant, is in general an 
inference of law, which an uninstructed person cannot 
be expected to swear to. 

Burro UGH J. This is a mercantile transaction, in 
which it is impossible to expect the strictest degree of 
legal precision. 

Rule refused. 


[a) 5 Taunt. 756, 
{i) s Taunt. 704- 


(r) 5 M. Isf S. 446. 

(<f) Dallas C. J. was absent. 
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Thomas Thurtell v . Beaumont. 


Nov.10. 


^SSUMPSIT against the managing director of an i. In an ac- 

insurance company to recover the value of goods against 
11 1 I 1 1 1 . r. . . insurance 

alleged to have been destroyed by fire in the Plaintiff s company to 

warehouse. recover a loss 

At the trial before Park J. at the London sittings after defence being 
last term, the defence set up was, that the Plaintiff’ had that the Pla'm- 
wilfully set fire to the premises, or had caused them lo 
be set fire to. Positive testimony was adduced, and in- set fire to the 
consistencies were pointed out in the Plaintiff’s evidence premises, the 
tending to substantiate this charge. The learned Judge ^J^e^fnryrthat'* 
dir^^ted the jury, that before they gave a verdict against in order to their 
the Plaintiffj it was their duty to be satisfied that the 
crime of wilfully setting fire to the premises was as Plaintiff, they 
clearly brought home to him in this action as would to be 
warrant their finding him guilty of the capital offence, 
if he had been tried before them on a criminal charge. imputed to 

The jury found a verdict for the Plaintiff in the sum 
of 1913 /., the value of the goods which Jb/ira Thurtell, as would jus- 
a brother of the Plaintiff, swore were on the premises 

< finding him 

at the time of the fire. ^ 

ciiininal 

Taddy Serjt. now moved for a new trial, on the gjme offt'nc*e^ 
ground, first, that the jury had been misdirected. He Held, that this 
urged, that in order to discharge the Defendant from 

%. In the 

same cause the Court refused to grant a rule nisi for a new trial on rhA ground that 
subsequently to a verdict for the Plaintiff, the grand jury had found a bill against him 
and others for a conspiracy to defraud the insurance company in this very matter. 

3, But on affidavits disclosing the conspiracy itself, and shewing that the Defendant 
did not attain a knowledge of it till after the trial, so that the Plaintiff’s case was in 
effect a surprise on him, the Court granted a rule njsi for a new trial, on payment 
of costs. 


And 


liability, 
« * 
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1623. liability, it was not necessary the jury should entertain 
J" the sarae certainty with respect to the PlaintifTs guilt as 

7HURT£LL w -o 

would justify them in convicting him on a criminal 
Bsadmont. charge. In this case, as in any other, they would, 
without reference to the defence set up, be warranted 
in finding against the Plaintiff if he failed to make out 
his case to their entire satisfaction; and that might 
happen in various ways, even though arson were never 
proved ag^nst him. For instance, if the loss bad been 
occasioned by negligence only, unaccompanied with 
guilt, the Defendant would have been entitlfld to a 
verdict. 

But the Court were clearly of opinion that the dircc- 
tin^n was proper, and refused to grant a rule on this 
ground. 

Another ground taken in support of the motion was, 
an aifidavitirom the Defendant, that the grand jury of 
Middlesex had found true bills against John and Thomas 
Thitrtell and others, for a conspiracy to defraud the 
fire oiBce in this vciy matter. 

Park J. ‘On this point 1 have looked into the 
books; 1 find many applications for new trials, on the 
ground of bills found by the grand jury, but none in 
which the application has succeeded. In one case, 
where the grotuid of the motion was, that a bill for 
perjury had been found against the principal witnesses. 
Lord Mansfield said, that the granting the rule fur such 
a reason would have a most dangerous tendency, as it 
would open a door for constant scenes of perjury, and 
tempt a party to delay execution by indicting his ad¬ 
versary’s witnesses. In Warwick v. Bruce {a), Lord 
EUenborough discharged, with costs, a rule to stay exe¬ 
cution till after the trial of an indictment against the 

(«) 4 M, £ 5 * 5 .140. 

Plainfiff’s 
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Plaintiff's witnesses for perjury: and in Bartlett v. 1823. 
Picker^iU (a), in Lord HeTde^s time, a plaintiff having 
petitioned for leave to 61e a supplemental bill, because 
the Defendant had, on the evidence of the Plaintiff, Beaumont. 
been indicted and convicted for perjury on his answer 
to the original bill. Lord Henley dismissed the pe¬ 
tition. 

Daxxas C. J. referred to Attomey-Genered v* Wood- 
head (6), and 

The rule prayed by was refused on this ground 
also. 

Taddy, however, having produced affidavits from a 
respect^le warehouse-man, and from Joseph Huntt (who, 
together with John Thwrtell^ was a prisoner in Hertford 
gaol, on a charge of murder,) shewing that tl^ Plaintiff's 
demand had been supported by a tissue of miparalleled 
and audacious fraud, the circumstances attending which, 
although he vehemently suspected them, the Defendant 
had no means of unravelling till after the trial, so that 
with regard to the Plaintiff’s case, he was in effect 
taken by surprise. 

The court, on this ground, granted a rule nisi for a 
new trial, u{K>n payment of costs. 

Rule nisi accordingly. 

{a) 4 EasU 577. «. {h) 2 Pricct 3. 


Sheriff v. James. 


Nov. 11, 


^HIS was an action on the case for detaining the An action on 

Plaintiff’s cattle in pound after tender of sufficient 

* ^ ^ not lie for de- 

amends. The declaration, which contained many counts, taining cattle 


distrained 

damage feasant where tender of sufficient amends was made after the cattle had 
been impounded. 

stated 
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Sheriff 


"V. 

James. 


stated in substance, that the Defendant had distrained 
and impounded the plaintift’’s cattle, damage feasant, in 
a close of the Defendant, and then went on to aver, that 
the PlaintiflF, after the impounding and as soon as he 
had notice of it, tendered and offered to the Defendant, 
in satisfaction of the trespasses, a certain sum of money, 
to wit, the sum of 2s., the same being then and there suf¬ 
ficient amends for the tresspasses, and for all matters for 
which the Defendant had a right |p detain the cattle; 
and then and there requested the Defendant to deliver the 
said cattle to the Plaintiff; and that it was then and there 
the duty of the said Defendant to have accepted such 
amends as aforesaid, and to have delivered the 
cattle to the Plaintiff’; yet the defendant, not regarding 
his duty, but contriving to aggrieve the Plaintiff, re¬ 
fused to ^iver the said cattle to the Plaintiff, and 
wrongfully and maliciously demanded an excessive sum, 
by way of amends for the trespasses, to wit, the sum of 
10s. 6d., and extortionately detained the cattle for the 
said trespasses, &c. At the trial before Hullock B., at 
last Monmouth assizes, the Plaintiff was nonsuited, tlip 
learned Baron being of opinion that this action did 
not lie. 


PeaJee Serjt. now moved for a rule nisi to set aside 
this nonsuit and enter a verdict for the Plaintiff, on the 
ground, that if this action did not lie, the Plaintiff' 
would be without a remedy, as he could not succeed 
in replevin where the tender was made after the cattle 
had been impounded. The same point was raised in 
Anscomb v. Shore (a); but that case was ultimately de¬ 
cided on another ground. 


(a) 1 Campb. 385., where it the course which a complainant 
was holden such au action would may pursue, 
not lie, and where is indicated, 


Park 
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Park J, Where the alleged grievance is one which, 
like the present, must have occurred frequently, the 
circumstance, that an action is of the first impression, 
affords a strong presumption against it. The Court are of 
opinion that the rule prayed for ought not to be granted. 
Such an action has never been permitted to succeed, 
and the dicta in the books are all against it. 


1823. 

Sheriff 

Jami& 


Burrough J. ^his is probably the invention of 
some young pleader, and never was thought of before. 


Dallas C. J., concurring, the 

!! 


Rule was refused. 



Palmer, Demandant j Meredith, Tenant j nov . h. 
Eddingtons, Vouchees. 

] N the warrant of attorney in this recovery, instead Recovery. 

of the usual words “ to gain or lose in a plea of 
land,’* there had been used by mistake the words “ in attorney, 
a plea of trespass.” Heymod Seijt. this day obtained 
leave to amend the warrant of attorney, by inserting 
land instead of trespass* 
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JVbtr. JI. 


Richaedson *v, Bkown. 


Warranty. 

« To be sold, 
a black geld* 
ing, live years 
old; has been 
constantly 
driven in the 
plough.— 
Warranted 
Held, that the 
warranty ap¬ 
plied to sound¬ 
ness only. 


'J’HE Plaintiff* sued to recover the priqe of a horse, 
sold under the following warranty ** To be sold, 
a black gelding, five years old; has been constantly 
driven in the plough.—Warranted.^ 

At the trial before Park J., at Guildhall^ at the 
sitting after Trinity term, 1823, the Plainfiff* having 
proved that the horse was sound, obtained a verdict 
for the price agreed upon. 

Pell Serjt. now moved to set aside the verdict, and 
enter a nonsuit, on the ground that the warranty re¬ 
ferred to the horse’s having constantly been driven in 
the plough, and that the Plaintiff* ouglit to have proved 
that circumstance. 

But the Court thought the warranty applied only to 
soundness, although a little ambiguity might be oc¬ 
casioned by the structure of the sentence, and they 
refused the rule. 


Nov. 12. Luden V, Justice. 

In an action J^ELL Serjt, obtained a rule nisi to caQccl the bail- 
against a feme bond in this cause, and permit the Deiendant to file 

covert, the * «. t • , i 

Court would ^ common appearance, upon an affidavit that she was a 
not, upon a 

summary appplication, cancel the bail-bond, and permit Defendant to hie a common 
appearance, where much of the debt sued for was contracted before the Defendant 
disclosed her coverture, where she acted with great duplicity in eluding payment, 
and, at the time of the application, was residing out of the jurisdiction of the court. 


8 


married 
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married woman, that the Plaintiff knew this, and that 
her husband had died since the arrest. He cited Waters 
V. Smith, {a) 

Cross Serjt., in opposition to the motion-read an affi¬ 
davit from ttnie Plaintiff, stating, that bc&>re he ascer¬ 
tained the Defendant to be a married woman, she had 
become greatly indebted to him for the board atnl edu¬ 
cation of a child plfced at his school by the Defendant, 
and called by her Eliza BaUantyne, Circumstances were 
then disclosed, shewing that she had acted with the 
greatest duplicity in eluding the payment of this debt, 
I and was now residing in Scotland out of the jurisdiction 
of the court. 


1823. 

Luden 


V. 

JUSl’ICB 


Cross cited, De Gaillon v. L'Aigle ib) and Burficld v. 
Duchess De Pienne (c), to shew, that, under such cir¬ 
cumstances, the Court would not assist the Defendant 
upon a summary application, but would leave her to 
plead her coverture. These cases were subsequent to 
Marshall v. Button {d)i and in Waters v. Smith the Court 
said they would not interfere where imposition was prac¬ 
tised. 

PeU relied on the "^rcumstance of the Plaintiff’s 
knowing the defendant to be married at the time of the 
arrest, and on the rule laid down in Marshall v. Button, 

Park J. This is an application to the discretion of 
the Court, and we must decide on all the circumstances 
of such a case, as it appears before the Court. In the 
present we think the Defendant ought to be left to 
plead her coverture. The case of De Gaillon v. VAigle 

(a) 6 T, R, 4JI. (c) 2 N. R, 380. 

{6)iB.^P,S. {d)ST,R.54S- 

was 
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1823. 

Luden 


V. 

Justice. 


was much stronger than the present; there, the husband 
had given his wife a power of attorney to transact his 
business, and himself went abroad. But, the Court said 
they would not discharge the Defendant, though the 
Plaintiff was acquainted with the fact of her coverture : 
and upon reference to Waters v. Smithy it^, appears the 
Court said in that case, that where a married woman 
imposc<l upon a trader, and contracted on her own 
credit, they would not relieve her in a summary way. 

In Pritchett v. Cross (a) Gould J. seemed to disap¬ 
prove of the summary proceeding by motion, and of 
taking the fact of coverture from the Defendant’s affi¬ 
davit, and mentioned the case of Mrs. Baddely (6), 
where the Court were not satisfied with an affidavit, but 
put her to plead her coverture; and he said that he 
had always understood that such w'as the course both 
in K. B. and C. P. 

In Burfield v. Duchess de Pienne, the Defendant had 
never represented herself as a single woman; and Heath J. 
said, “ In Deerly v. The Duchess of Mazarine (e), where 
a verdict was found against the duchess, the court re- ' 
fused to relieve her, though her coverture was clearly 
proved; and if there be any case in modern times more 
recognised than another it is that case.” We ought not 
to interfere in favour of the pr^lieni Defendant, and 1 
rely much on the circumstance of her living out of the 
jurisdiction of the Court. 

Dallas C. J. and Burrough J. concurring the rule 
was 

Discharged. 


{a) « H. B. 18. 


{b) a Bl. 1079. 


(r) a Salk. 646. 
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1823 . 


‘W 

SwANNELL V, Ellis aud?Another. 


Nov. It. 


^ ASE, against the Defendants, for neglect in the con- Declaration, 

duct of Plaintiff’s business. that PlamtifT 

. ^ , had employed 

The declaration stated that the Plaintiff had employed Defendants to 

thaDefendauts to conduct an action of ejectment against conduct an 

a tenant of the Plaintiff, one Chettle^ for the recovery of men "for the^*^* 

premises in the occupation of Chettki which Plaintiff recovery of 

• r 

claimed on account of the same being out of repair, 

“ t » fejted to the 

^contrary to a covenant entered into by Chettle with the Plaintiff by 

PlaiiitifH That afterwards, at a sitting of NisiPrius^ the ^tenant’s 

it was ordered, that the cause should be referred to the covenant to * 

arbitration of a surveyor, who was to decide what repairs repair, that 

should be done to the premises, and the costs of tlie 

action were to ab^de the event. That the surveyor was for trial, it 

afterwards ready to proceed on the reference, but that referred 

the Defendants neglected to attend him; whereby the tor, who was 

Plaintiff was obliged to pay the Defendants 60 /., for his to decide what 

own costs in the action of ejectment (which Chettle J‘®F‘rs should 

would otherwise have been obliged to pay) and sold the costs of the 

premises for much less, to wit, 100/. less than he would ^'^tion to abide 

otherwise have done. Al the trial before Dallas C. J., that the a'rbi- 

Middlcsex sittings in this term, the Plaintiff obtained a trator was 

verdict for 160 /., with leave for the Defendants to move P"*" 

ceed, but De- 

to set it aside, and enter a nonsuit, on the ground that fendants ne¬ 
glected to 

attend him, whereby Plaintiff was obliged to pay Defendants 6o/. for his costs incurred 
in the action of ejectment, wlfich otherwise the tenant would have been obliged to 
pay, and sold the premises for much less, to wit, tool, less than he would other¬ 
wise have done. Verdict for Platntifl^ damages i6c/. 

Held, on motion for a new trial,—t. That it was not necessary in the action 
against Defendants to produce the lease on which the ejectment was brought, 
a. That the jury were not confined to loo/. ts the damages for loss on the sale of 
the premises; and, 3. That the declaration was not bad in .*irrest of judgment. 


the 
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1823. 


SWANNELL 


V. 

Ellis. 


the lease containing the covenant from ChettU to Swan- 
nell was not produced at the trial. 

# 

Onsl(m Serjt. no,w moved accordingly, contending 
that this lease was the very foundation of the action, 
and if it had been produced, it might l^ave appeared 
that no forfeiture had been incurred. Hie arbitrator 
himself could only ascertain by inspecting the deed what 
repairs Chettle was bound to perform. Then the jury 
have given 160/. damages, when, on the declaration, it 
appears the Haintiff was entitled to no more than 100/.; 
for the 60/. costs he would have been obliged to pay to 
the Defendants even though they had been guilty of 
negligence, (Templer v. Lachlan) {a); and he has him* 
self limited his damages on the sale of the premises, to 
100/. But in arrest of judgment the declaration is 
clearly bad: inasmuch aa it is no where shewn that the 
surveyor would have found any repair^ to be necessary, 
or have awarded in favour of the plaintifij even if the 
reference had been proceeded in. For aught that ap¬ 
pears the award might have terminated in favour of 
Chettle^ and the Plaintiff might have been obliged to pay 
ail costs. 


Pauk J. 1 think there is no ground for allowing a 
nonsuit to be entered in this case, nor for attaching any 
weight to the objections which have been made against 
this declaration. The matter was referred to the sur¬ 
veyor, to say what repairs ought to be done by Chetile, 
and the surveyor was prevented from a^ertaining this 
by the negligence of the Defibndants ; every occupier is 
bound to keep his premises in tenantable repair, and 
whether premises are in such repair or no, an arbitrator 
is competent to decide, on seeing them. As to the claim 

{a) 4iVr. R. 136. 


for 
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for a reduction of damages, the loss which the Plaintiff 
is said to have sustained on the sale of his house is 
specified under a scilicet^ and the jury were not tied 
down to the precise sum so stated. There is no weight 
in the objection made to the declaration in arrest of 
judgment. 


1823. 

SWANXELL 

V. 

Ellis. 


Burrough J. The declaration is perfectly good on 
the face, of the record; the arbitrator was competent 
to decide what repairs ought to have been done, but he 
was prevented by the negligence of the Defendants; and, 
therefore, the verdict which has been obtained cannot be 
set aside. 

Rule refused. 


ScHOx<EY V, Goodman. 


iVoD. 13. 


y^SSUMPSIT upon the breach of an agreement, by Where, in an 
which, after reciting that unhappy differences had 

’ ” . ^ trustee (under 

existed between the Defendant and his wife, it was agreed a separation- 

they should .for the future live separate; and in con- agreement) 

sideration that the Defendant would pay the Plaintiff hSband^for 

12s. a week for the use of his wife, the Plaintiff under- the arrears of 

took to save the Defendant harmless from all debts she ? 

he had agreed 

might contract, and covenanted that she should never to allow his 

sue him in the ecclesiastical courts. The usual money wife, the de- 
,, , TO .. claratlons of 

counts were added. Plea, Tim-asmmpsiU 

At the trial before Dallas C. J., Middlesex sittings received in 

after last Michaelmas term, one of the grounds of de- ghew*tTat° 

fence was, that during the time in respect of which the during the 

time in respect 

of which the demand was made she was living in adultery, and the jury found for 
the Defendant, the Court granted a new trial. 


VoL. 1. 


demand 
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1823. 

SCUOLEX 

V. 

Goodman. 


demand was made the wife was living in adultery with 
J. P. i and in addition to other evidence adduced to 
prove this fact, a witness was called, who stated that she 
had heard the wife confess it. The admission of this 
evidence was opposed by the counsel for the PJaintifli 
but it was ultimately received; and the jury, with a 
verdict for the Defendant, fou^ also the fact of adultery. 

In HUaTy term last, Pell Serjt., on the ground that 
the expressions of the wife could not be given in evi¬ 
dence in favour of her husband, obtained a rule nisi to 
set aside this verdict and have a new trial. 


Vaughan Serjt., who now shewed cause against the 
rule, having been requested by the Court to address 
himself to the point, whether any action was maintain¬ 
able upon a separation-agreement like the present, 
argued that it was inconsistent with the whole prin¬ 
ciple and policy of the institution of marriage, and 
likely to be productive of nothing but immorality. In 
Durant v. Titley (a), such an agreement was holden to 
be invalid. [Burrmgh J. The agreement in that case 
was prospective.] The effect will be equally pernicious 
if such agreements be allowed in any shape: the know¬ 
ledge that they may be entered into as occasion may 
serve will operate as mischievously as if a prospective 
agreement had actually been entered into. The Lord 
Chancellor has always been adverse to the principle of 
these separations; and in Martial v. Rutton (5) Lord 
Kenyon distinctly points out the inconvenience and dif¬ 
ficulty of considering husband and wife as different 
parties. But either way the Defendant is entitled to 
a verdict; for, if the separation-agreement is considered 
valid, the connection between husband and wife no 


{a) 


{b) 8 T.R.S45* 


longer 
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longer subsists, and there is no reason for excluding lS23. 
the wife or her declarations as evidence for or against her v—^ 

husband. In Hanson v. Parker {a) the Court held, that 
where a trustee sues, the declarations of the cestuique trust Goodman. 
may be admitted in evidence. With respect* to the de¬ 
clarations of a,wife when she is cestuique trust, there is no 
direct authority, but on principle they ought to be ad¬ 
mitted, and if so, the adultery of the wife is a complete 
defence to this action. By stat. Westm. 2. c. 34., adul- 
tery is made to operate as a forfeiture of dower; and 
there is a large class of cases in which'it has been 
holden, that after such an act the husband is ho longer 
liable, even for necessaries. Morris v. Martin (b), Main- 
tmring v. Sands, (c) 


Pell, in support of his rule, urged that a husband was 
primd facie responsible for debts contracted by his wife, 
and whatever the poUcy of the law might be with respect 
to deeds securing to the wife a separate maintenance, 
an indemnity against any debts she might contract, must 
be a sufficient consideration for an agreement to pay a 
weekly sum to the party giving such indemnity; he 
cited Nurse v. Craig {d) to shew that the present action 
would lie; and argued*that the policy of the general 
rule extended to excluding the wife’s declarations, even 
when she was living separate. 

The counsel were requested to bring these important 
points before the Court in the shape of a special case, in 
order to their undergoing a solemn discussion; but the 
indigence of the parties not allowing this expcnce to be 
incurred, the Court granted a new trial, expressly ab¬ 
staining, however, from giving any opinion on the points 
which had been discussed. 


(a) t Wsh, 

(b) ZiS/r. 647* 


(t) I Str. 706. 

% N, I4'8> 


Bb 2 


Dallas 
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i 823. Dallas C. J. said, On the subject of the wife’s de- 

' ’ claration I gave no opinion at the trial: under the cir- 

V. cumstances of the present case it was treated as a new 

Goodman, question; but my attention was called to the principle, 
that the declarations of the wife could not in any case be 
received in evidence for or against hev' husband. I 
thought at the moment the rule did not apply in cases 
where (if the law recognises agreements, such as that on 
which this action has been commenced,} the community 
of interest between the parties no longer exists; but I 
gave then, ‘ahd give now, no decisive opinion. 

Park J. I think the case ought to go to a new trial. 
The cause embraces most weighty considerations which 
ought not to be decided upon in a motion such as the 
present. 

Burrough j. abstained from expressing any opinion, 
but thought there ought to be a new trial. 

Rule absolute. 

It was also urged on the part of the plaintijBj that 
the adultery ought to have been pleaded, and JFi’eld v. 
Serres (a) was cited: to which* it was answered, that 
JField v. Serres was an action of debt on bond; but that, 
in an action of assuiwpsit like the present, the fact might 
be given in evidence under the general issue; and in 
this opinion the Court seemed to acquiesce. 


(«) 1 N. R, laz. 
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1828. 


Rose u. Wilson. 


Nov, tj. 


'J^''K£SPASl^ for false imprisonment. Plea« that the 
Defendant was acting in aid of a constable em¬ 
ployed to apprehend PlaintiflP, who had improperly 
entered and made a disturbance in Defendant’s house. 
At the trial, before Bayley J., York Lent assizes, 1823, 
it appeared on cross-examination of witnesses, produced 
by the Plaintiff, that he, having entered, after midnight, 
a public house, kept by the Defendant, at Manchester^ 
and having obtruded himself upon a party who had 
engaged a separate room, was with difficulty prevailed 
on to withdraw and leave the house; but that he con¬ 
trived to enter it again, at four o’clock in the morn¬ 
ing, after all the doors had been closed, when, upon 
his demeaning himself with insolence, a constable was 
sent for, and the Defendant charging the Plaintiff with 
a felony, he was conducted to the lYem Bailey prison, 
where he remained all that day and part of the next. 

The learned Judge holding that the Defendant had 
no pretence for chaining the Plaintiff with a felony, 
no evidence was offered on the part of the Defendant, 
and a verdict was found for the Plaintiff: to set this 
aside, and have a new trial. 

Cross Serjt. on a former day obtained a rule nm, 
against which Pell Serjt. was to have shewn cause; but 
the Court called on Cross to support his rule: he con¬ 
tended that, under the circumstances of the case, the 
Defendant was Justified in sending for a constable, 
which was a course more proper than that of committing 
a breach of the peace, and at once turning the Plaintiff 
out of the house. But 


Plaintiff hav¬ 
ing entered a 
public-house 
after all the 
doors had 
been closed 
for the night, 
and having . 
conducted 
himself with 
insolroce/ De¬ 
fendant sent 
for a constablei 
and charging 
Plaintiff with 
a felony, he 
was detained 
in custody two 
days. Plain¬ 
tiff having re¬ 
covered in an 
action of tres¬ 
pass for this 
imprisonment, 
the Court re¬ 
fused to set 
aside the ver¬ 
dict and grant 
a new trial,* 
holding, that 
Defendant was 
not justified in 
charging 
Plaintiff with 
a felony. 


t 


B b 3 


The 
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1823* The Court thought that the Defendant was not justi- 
Rose charging the Plaintiff with a felony, or in saying 

V. that he, the Defendant, was acting in aid of the constable. 
Wiucm. Rule discharged. 


Nov. i8. 


Crofts v. Pick. 


, An officer of 
the Court, 
who is ap¬ 
pointed pro¬ 
visional as¬ 
signee under 
the Insolvent 
Debtors* Act, 
must, by the 
assignment 
made to him, 
be taken to 
accept the 
property 
vrithin the 
meaning of 
the eighteenth 
section of that 
act. 


J^EPLEVIN. The Defendant avowed for rant- 
arrear, upon a demise of a certain house from De> 
fendant to Plaintiff. Plea, first, non tenuit. Second, 
that after the demise the Defendant took the benefit of 
the Insolvent Debtors* Act, and his property, including 
the house in question, was conveyed to Joseph Jeyes, 
as his assignee. Replication, that Jeyes never aixsepted 
the Defendants right and title in thq said house; on 
which the rejoinder took issue. 

At the trial before Graham B. at the last assizes for the 
county of Surry, Jeyes, an officer of the Insolvent Debtors* 
court, stated that he accepted the ofiSce of provisional as¬ 
signee, and held the conveyance of the Defendant’s 
property, but never knew of the property in question. 
The learned Judge directed the jury, that the assignee’s 
keeping the conveyance by him was a sufficient accept¬ 
ance ; and a verdict was found for the Plaintiff with 
liberty to the Defendant to move to set aside the 
verdict, and enter a nonsuit. Accordingly 


Pell Serjt., in this term, moved for a rule to such 
effect, on the ground, that, under the Insolvent Debtors* 
Act, 53 G. 3. c. 102. 5.18., the insolvent’s property is 
only vested m the persons to whom, by that act, it is 
directed to be conveyed and assigned, “ jn case such 
persons shall consent to accept the same,” and that a 

« ilicre 



IN THE Fourth Year of GEO. IV. 


355 


mere conveyance to the provisional assignee, without 1833. 
any act on his part in the disposition or management *■ 
of the property, did not amount to an acceptance of 
the property. He cited Copeland v. Stephens {a), and Pbsk. 
Hanson v. Stephenson {b\ where, by a general convey¬ 
ance to assignees, the legal estate was holden not to 
be vested in them, unless by some act they manifested an 
assent to the conveyance. • 


The Court adjourned the cause to enquire of Mr. 
Baron Graham bis opinion respecting the verdict; and 
now 


Park. J. said, The Court were clearly of opinion, that 
a public officer, who became provisional assignee, had 
no discretion allowed him; and as he could not refuse 
the assignment, must be deemed to have consented to 
accept the property. 




Rule refused. 


(«) 


(6) /</, 303. 


Aldritt V. Kettridge.* 


Nov, 14. 


’"I'HE declaration stated, that the Defendant was in¬ 
debted to the Plaintiff as assignee of 22. 22. Scar- 
ratti a bankrupt, for pigs and barley sold and delivered 
to the Defendadt by the Plaintiff, as assignee as afore¬ 
said. * 

At the trial, before Best J., Stafford Lent assizes, 
1823, it appeared that the sale had, in fact, been 


Declaration, 
that Defend¬ 
ant was in¬ 
debted to 
PlaintiiF as 
assignee of a 
bankrupt for 
goods sold 
by PlaintifT as 
assignee. 
Proof, that 


the goods were sold by a preceding assignee, whose appointment had been vacated: 
Held, no variance. 


Bb 4 


made 
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Aldritt 

Kettridoe. 


made by a former assignee, whose appointment the 
Lord Chancellor had vacated, and had directed an 
assignment to be made to the present Plaintiff, by the 
provisional assignee and the commissioners; which was 
done. The jury haying found a verdict for the 
Plaintiff, 

Taddy Seijt. in Easter term last obtained a rule nisi 
to set aside this verdict and enter a verdict for the 
Defendant, on the ground of a variance between the 
contract described and the contract proved. 


Vaughan Seijt. was now to have shewn cause, but 
the Court called upon Toddy to support his rule. 

Taddy, The transaction ought to have been de¬ 
scribed according to the fact, that the Defendant was 
indebted to the plaintifl^ upon a sale by the former 
assignee. This is not a mere matter of form, but 
may materially affect the rights of the parties, in the 
way of set-off and otherwise. fUdout v. Brough, {a) In 
ordinary cases, where the assignee of a bankrupt is 
Plaintiff, it is usual to have two sets of counts, one, 
upon promises to the bankrupt, and the other upon 
promises to the assignee. 

Park J. The Court has no doubt. It is clear the 
Chancellor has power to vacate one appointment and to 
order another. In the present instance the appointment 
of tlie first assignee was vaHted, and the Plaintiff was 
appointed in his stead; and he then sues in the same 
way as all other assignees. If this hai(j^ been an action 
for money had and received, no quesUpn Could have 
arisen, and the principle which gives the Plaintiff his 
title applies equally to the case of goods sold. 

{a) Cowp.lii. 


4 


Burrough 
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Burrough J. This assignee is, in contemplation of 
law, assignee from ibe beginning, mid we cannot inter¬ 
fere with the intermediate appointment which has been 
vacated. The sale, therefore, must be considered as a 
sale which the present assignee may, if he pleases, 
affirm. 


1823. 

Aldritt 


V. 

Kettbidge. 


Rule discharged. 


Lascar and Loisada u. Morioseph. n»v. 14. 

affidavit to hold to bail stated the Defendant Affidavit to 
to be indebted for goods sold to him, omitting to 
add that they had been delivered. 

Upon the authority of Hopkins v. Vaughan {a\ the 
Court permitted the Defendant to cancel the bail-bond 
and hie a common appearance. 

Taddy Seijt. for the Defendant. 

Vaughan Serjt. for the Plaintiffs. 

(a) 1% Ecutt 398. 


Doe, on the Demi|| of Earl Thanet and nov. 14. 
Others, u. Gartham, Clerk. 

^pHE lessooMP the Plaintiff were visitors and feoffees Held, that the 
of a sch^f at Skipton^ of which the Defendant was 
the schoolmaster; and for misconduct in his office he scLdwhohad 

dismissed the 

schoolmaster for misconduct, could not maintain ejectment for the schoolhouse till 
they had determined the master’s interest in a regular way, by summoning him to 
appear before them. 


had 
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) been dismissed by the lessors of the Plaintiff, who, 

'**v“*^ in this ejectment, sought to recoiffr possession of the 
Earl Thanet schoolhouse and its appurtenances. They had omitted, 
t>. however, to summon the Defendant before them pre- 
Gartuam. viously to dismissal. 

At the York Zient assizes, 1823, before Bayley J., a 
verdict was found for the Plaintiff, with leave for the • 
Defendant to enter a nonsuit, if the Court should be of 
opinion that the Defendant ought to have been called 
before the visitors previous to their removing him from 
the school. _ 

In Easier term last a rule nisi to this effect having 
been obtained by Peake Serjt., 

Vaughan Serjt. now shewed cause ; And upon the 
Court intimating that on the authority of Bex v. Dr. Gas- 
kin (a), the rule must be made absolute, Vaughan en¬ 
deavoured to distinguish that case from the present; 
that, having been decided upon a return to a mandamus, 
and there being no premises, to which as in the present 
case the parties exercising their authority could make a 
legal title; and he cited Baggds case, (b) 

But the Court were clear that the Defendant having 
a freehold interest in his office of schoolmaster, the 
lessors of the Plaintiff could not succeed in ejectment 
till diey had determined that interest upon summons in 
the regular way. 

Rule absolute. 



(«) 8 Tt it. 309. 
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In the Matter of Wells’s Bail. 

^NE of ‘the* bail in this case not appearing, an affi* Excuse for 

davit was put in, that after he had consented to 

* ^ ♦ Ancc or oAiI • 

come, the Defendant, on the night before the time ap» sufficient, 
pointed for justifying, had been informed the bail was 
prevented from .attending by an agreement which he had 
entered into with a partner, nevei*^to become bail; and 
time was prayed to find and substitute another person, 

Idvmes SerjL, for the Defendant, endeavouring to dis¬ 
tinguish this from a case in which the Court had refused 
such indulgence, by shewing, that in that case no ex¬ 
cuse had been offered, and urging the hardship of the 
Defendant's situation. 

The Court, however, held that nothing but an un> 
foreseen accident of a serious nature could be a suC- 
ficient excuse for non-attendance, and refused to allow 
time. 


1823. 


NoVt 
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1823. 


Nov, 19. 


Neave <v. Moss. 


In 1784, a te- BY a marriage settlement, of Octoh&r^ 1771 , the 

who had Twinhle’‘6mfn^IHclc^ public-house, situated in Borough 

power to lease High-street, Southwark, was settled on Johft Mootham 

for twenty-one ^gjgjig foj. jjfg jjjg decease on his in- 

years, leased ° . 

for fifty-three tended wife and her assigns, for life, and after their 

years to De- deaths, on the childrdh of the marriage (if two or more), 

in 1813 *, (nine shares as the husband and wife, during their 

years after the joint lives, should appoint; and in default of such ap- 

nMt**for 1 ^) 1 *^® children, in equal shares, as tenants 

underlet to in common. There was a power for Mootham, during 

his life, and for his wife, if she should survive him, to 

th^death of premises, for any term not exceeding Pmenty-one 

tenant for life, years. The settlement was duly executed, and the mar- 

the reiMind^ . ^ 

man, after giv- or 

ing to Plaintiflt These premises, in November, 1784, John Mootham 

and Defendant leased to John Darhy, from Midsummer, 1784, for fifty- 
notice to quit, , 

granted Plain- ^hree years and a half, at 40f. a-year rent. 

tiff a new John Mootham died in 1804, By several mesne as- 

« j * 

, signments the term granted by John Mootham to Darhu 
ceived the rent ° ^ ° 

thereon for six became, in June, ISlSj vested in John JEUis Clowes and 

years; at the James Western, in trust, to secure the payment of certain 
end of which . j . 1 1 1 

time Defend- sums to certam persons named in the deed or trust ; and 

ant, who had ^ upon payment of those sums, in trust, to assign the term 

Ngaieny. 

tion, during John Newberry was at that time a partner in the firm 

the interval, pf and Co.; and upon payment of the sums speci- 
uistrftmcd on a * ^ ^ 

PlaintilFfor last-mentioned deed, the term m question 

six years’rent; was assigned to Meux and Co., in January, 1821. 

Held, that af. ® 

ter this acqui¬ 
escence, Plaintiff might, in an action of replevin, plead non tetiuit to Defendant’s 
avowry under the lease which Plaintiff accepted from him in 1813. 


Meux 
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Meux and Co., however, had the management of the 
property in 1813 ; and on the 26th of November^ in that 
year, by an agreement in writing, let the Tumble-down- 
Dich to Robert Neave, at 70^. a-year, with a stipulation 
from Neave, that he would purchase his beer of MemmdL 
Co., and would not part with possession of the house or 
premises to any person whomsoever, without the previous 
consent of Mettx and Co. Between 1813 and 1821 
Neave and his wife both died, and at the time of the 
distress for which the present replevin was brought, the 
Plaintiff (their daughter and executrix) carried on the 
business of the house. 

Up to tady-day, 1815, Mem and Co. continued to 
pay to Mrs. Mootkam the 40/. a-year, on the term 
granted by John Mootham to Darby* 

In September^ 1814, Mrs. Mootham gave Nea!oe notice 
to quit at the ensuing Zjady^day^ or at the end of his 
current year, and served also a like notice on Mem and 
Co.: and in March, 1815, 

Mrs. Mootham demised the Tumhle-djcmn’-Dich to 
Neave for twenty-one years, at 100/. a-year. This rent 
the Neaves paid 4o Mrs. Mootham and*her assigns, from 
that time to the period of the present action; and after 
Ijidy~day, 1815, no rent was paid by Mmx and Co., or 
any one else, in respect of the term of fifty-three years, 
granted by John Mootham to Darby, nor did Meux and 
Co., although they continued to supply the Tumble- 
dmm-Dkh with beer, enforce anydemand against the 
Necevee for rent,—accruing on the term granted in 1813 
by Meux and Co, to Neave, —till April, 1821, when they 
distrained for 190/., being the balance of six years and 
a quarter’s rent, due to them at Lady-day then las4 hi 
respect of the letting by them to Neave, after deducting 
40/. a-year, which, in respect of the term of fifty-three 
years, granted by John Mootham to Darby, they were 

willing 


1823. 

Neave 


V. 

Moss. 
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1823. 

Ne&ve 


V. 

Moss. 


willing to allow, out of the payments made by the Neaves 
to Mrs. Mootham and her assigns. 

Upon this distress the PlaintilF sued out a replevin, 
and the Defendant made ci^nisance as the bailiff of 
Mettx and Co., for six years and a quarter’s rent, due 
March 1821, by virtue of a demise^ under which 
the Neaves successively held the premises, as tenants to 
Meta and Co., at a rent of 70/. a-year. The Plaintiff 
pleaded, as to her father, mother, and herself respect¬ 
ively, non 4enuerunt and tiens in arrear* Upon *which 
pleas issue was joined. 

At the trial of the cause, before the late Chief Baron 
RkhardSf at the last Len^ assizes for the county of Sur/y, 
without letting the facts of the case go to the jury, a 
verdict was taken for the Plaintiff, with liberty for the 
Defendant to move to set it aside, and enter a verdict 
for the Defendant instead. 

Accordingly, in JEaster term last. Lens Serjt. moved 
for a rule to this effect, on the ground, that in replevin 
the tenant could not be permitted to dispute his lessor’s 
title, and'that the Neaves having come in under a lease 
from Mcia and Co. could not plead ^n bar of their 
avowry any thing short of a legal eviction: he relied 
on Balls v, Westwood, (a) ^ A rule nisi having been 
granted, 


Toddy Serjt. now shewed cause. It appears clearly, 
that John Moothami who had a life-interest in the pro¬ 
perty, was only enabled, under the power conferred by 
the settlement, to grant a lease for twenty-one years. 
Instead of this, he grants a lease for fifty-three years, 
which, as against the person next in remainder, is abso¬ 
lutely void; and Mr& Mootham was entitled to grant a 
new lease whenever dbe pleased, after the death of her 


(o) %Campb.iu 
8 


husband. 



IN THE Foueth Year op GEO. IV. 


363 


liusband. Here, therefore, N^av^s tenancy under Meta: 
and Co. was determined, and a new tenancy commenced. 
In Balls V. Westwood the same tenancy continued up to 
the time of the action, and the lessor was never informed 
of a claim conflicting with his own title. But . here, 
Mctae and Co,, who had full notice of the adverse claim, 
never instructed the Neaves to resist, nor did they them¬ 
selves pay any rent upon the lease under which tliey now 
claim. A lessee is not permitted to shew that his lessor 
had no title, or a bad one, at the time of granting the 
lease, but he may shew thut his lessor’s title has deter¬ 
mined. 

Bosanqitet Serjt., in support of the rule, relied pii tlie 
case of BaUs v. Westwoodf and oh the principle, that in 
replevin a tenant cannot dispute his lessor’s title. The 
Plaintiff ought to have disclaimed, and compelled the 
lessor to bring ejectment, in which case, the tenant 
being treated as a trespasser, might shew^the determin¬ 
ation of his lessor’s title. 

Park J. I think the verdict in this case ought not 
to be disturbed; and by so deciding, wc shall not affect 
the case of Balls v. Westwood^ which, in its circum¬ 
stances, differs essentially from the present. It is per¬ 
fectly true, that a tenant cannot be permitted to im¬ 
peach the validity of his landlord’s title, but he may 
shew that it has expired; especially under circum¬ 
stances such as those we are now called on to consider. 
Mootham grants a lease, which, after several assignments, 
comes into the hand of Meux and Co., but turns out to 
be void. Meux and Co. underlet to Neave, but Mrs. 
Mootham, after the death of her husband, being then 
entitled to the property, gives both Meux and Neave 
notice to quit. The question is, whether Meux and Co. 

had not notice of the determination of the title under 

« 

which 
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which the^r claimed, especially, as th^ so long acquiesced 
after that notice had been given. In Balls v. Westvoood 
Lord Ellenborough says, “ Did you divest yourself of 
the possession you obtained under the Plaintiff, and 
commence a fresh holding under another person ?” 

Here, according to the language qf that Judge, 
die Neaves did hold under another person, and paid 
rent fur more than six years. This, too, was with 
the knowledge of Meux and Co. who were distinctly 
informed of the fact, and who, diemselves, from the 
b^inning of the six years, ceased to pay rent upon 
the title under which alone they could have any claim. 
All this time they continued to supply the Neaves with 
beer, ai}d never thought of enforcing any demand under 
the lease upon which the Defoidant now makes cogni¬ 
zance. Their conduct amounts to a complete ac- 
qui^ceilce in the adverse title, and the rule they have 
(tunned must therefore discharged. 

Burrough J. The verdict as it stands is perfectly 
right: it is true, a tenant cannot be permitted to dispute 
his landlord’s title; but the question here, is, whether 
Meux and Co. have not by their conduct relinquished all 
title. After the notice to quit served on them and on their 
tenant, after their continuing to supply him with beer, 
and omitting to demand rent for more than six years, 
it is impossible to contend that they did not acquiree 
in the determination of their title.. This acquiescence 
was taken as a mattm* of fact by die Chi^ Baron, and 
^eed in by the Defendant’s counsel, as appears from 
the circumstance of his omitting to go to the jury. 
The rule, therefore, must be 



Neave 

V. 

Moss. 


Discharged. 
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Stockham V, French. 


1823. 


iVbv. 17. 


I^WENexid the bail in this case being opposed The Court 
on presenting themselves to justify on Saturday ju!* affidavit 
last the 15 th of this month, Owetii after a severe of peijuiy 
cxamination, swore that his Christian name was Jatnes^ 
and that he had never been arrested, imprisoned, or justifying, sot 


insolvent; swore that he hod never been in cusr 
tody; and they were allowed to become bail. 


aside the al¬ 
locatur of bail, 
though the 
application to 


Pell Serjt, on this day, [Monday,) upon the affidavit 
of a person who had arrested Owen in 1821 and swore next dies ju- 
that his Christian name was Jtdin, — that he had pe- ridicus. 


titioned the Insolvent Debtors’ Court tor his discharge. 


and had been remanded for^^o years, — and likewise 
upon an affidavit that iY^haff been in custody in White’- 
cross-street prison in IS 19, — moved that the allocatur of 
bail might be set aside. He urged, that perjury so gross 
was a contempt, on which the Court of King’s Bench 
had often acted summarily, and committed the party 
instanter. He cited Anon. 1 Str, 384., where two per¬ 
sons were set in the pilloiy for putting in bail in feigned 
names; Brown v. Gillies [a\ where the court interfered 
without driving the Plaintiff to indict the bail; and he 
distinguished Shee v. Abbott (i^), in which case the ap¬ 
plication was not made till the ensuing term. 


Park J. The rule which is applied for by this ej; 
parte statement would operate on the Defendant, and 
must be served on him; but no ground has been laid 
for calling his conduct in question, and if we were to 

[b) 3 B. Moore*2 B. B. 6x9. 

C c grant 


(a) I Cbitty, 37s. 

Vql. I. 
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1823. 


Stockiiam 


V. 

French. 


grant the rule, we should affect him without hearing 
what these men may have^ to answer. I do not clearly see 
on what ground the case in the Court of King’s Bench 
proceeded. Perjury is undoubtedly a great contempt of 
court, but a contempt can only be visited summarily 
while the parties ai’e yet in view of the court. At 
present the Plaintiff ’s only remedy is by indictment. 


Buruough J. This is a charge of perjury against 
the bail only; but we cannot proceed on affidavit in 
such a matter; it must be tried by indictment. 

Rule refused. 


A'br. 19. AlEXANDEU V. DiXON. 


The Court 
refused to 
grant an at¬ 
tachment 
against a wit¬ 
ness who 
omitted to 
attend a trial 
after being 
served on the 
3 d of Juiy 
with a sub¬ 
poena dated 
the 18 th of 
Junet and 
calling on him 
to attend trial 
on the ad of 
July. 


the 3d of July a vfeiesa was served with a special 
subpeena, dated the 18th of June, and calling on 
him to attend the trial of this cause on the 2d of July 
but no notice was given him that the cause had not been 
tried on the 2d. 

The witness having failed to attend the trial, which 
took place after the 3d., 

Vaughan Serjt. obtained a rule nisi for an attachment 
against him. 


Taddy Serjt., who shewed cause, said, that if the wit¬ 
ness had been served on the 18 th of June, it might have 
been expected he should attend during all the sittings; 
but here, the subpoena and the service of it were incon¬ 
sistent the one with the other; and, 

The Court being also of this opinion, 

Discharged the rule, but without costs. 



rw THE Fouhth Year'of GEO. IV. 


S67 


1823. 


Taylor v, Evans. 


JVov. 19. 


I^PON a rule obtained by Pell Serjt., and calling 
upon the Plaintiff to shew cause why the Defend¬ 
ant should not be discharged out of custody, it appeared 
from affidavits on both sides, that Wilson, a sheriff’s 
officer, having in September last received a writ to arrest 
the Defendant, was induced to leave him at large upon 
Defendant’s promising to find good bail. On the 6th of 
November, Wilson was informed that the sheriff had been 
ruled to return the writ, and that both the bail named 
by the Defendant were in the King’s Bench prison; 
whereupon, without the consent of the Defendant, he 
caused one Young and another person to be entered as 
bail on the 7th of on the 9th, Young and 

Wilson took the Defendi^ into custody and confined 
him in the house of Swete, another sheriff’s officer, — who 
was well acquainted with Wilson, —-although the time for 
Defendant’s putting in bail did not expire till the 10th 
ol' November. The Plaintiff knew nothing of the trans¬ 
action. 

Vaughan Serjt., who shewed cause against the rule, 
urged that Wilson was justified in what he had done by 
the Defendant’s bad faith; and that, at all events, Swete 
was not responsible, as he could not know under what 
authority Wilson acted. 


Where a she¬ 
riff’s SfBcer, 
who had for¬ 
borne to arrest 
a Defendant 
upon Ills pro¬ 
mising to put 
in good bail, 
afterwards, on 
hearing that 
such bail 
would not be 
forthcoming, 
himself put in 
bail without 
the consent of 
the Defendant, 
and then, ac¬ 
companied by 
the bail so put 
in, took the 
Defendant into 
custody the 
day before the 
Defendant’s 
time for put¬ 
ting in hail 
expired, the 
Court dis¬ 
charged the 
Defendant, 
and made the 
sheriff’s officer 
pay 


But the Court thought the whole proceeding was 
most outrageous, and made the rule absolute, ordering 
Wilson, Young, and Bmete to pay costs. 

Rule absolute. 


C c 2 
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Butler v. Stoveld. 


A Judge at 
Chambers hav¬ 
ing decided . 
that interest 
was not claim¬ 
able on a cer¬ 
tain judgment 
for damagesf 
and the Plain¬ 
tiff having ac¬ 
cepted without 
interesty money 
tendered, un¬ 
der an order to 
stay—copay¬ 
ment of the 
sum recovered 
and costs — 
proceedings in 
an action 
brought on 
the judgment. 


^HIS was an action on a judgment for damages, re¬ 
covered ill assumpsit upon a special agreement, into 
which the Defendant had entered &s a surety, for the pur¬ 
chase of J)01 Ofik trees at 101. 5s. per load. The judgment 
had been suspended by injunction out of Chancery for 
about two years, and after the commencement of the pre¬ 
sent action, upon the dissolution of the injunction, the De¬ 
fendant’s attorney applied to a Judge at Chamliers to stay 
proceedings in the action on payment of the sum recovered 
and costs. Some question arose as to the Plaintiff’’s 
right to interest on the judgment, but the learned 
Judge having decided that it was a case in which interest 
was- not claimable on the judgment, an order was made 
for staying the proceedings, on payment of the sum re¬ 
covered and costs only; whitHH the Plaintiff accepted. 


the Court re¬ 
fused to dis¬ 
charge this 
order and 
permit the 
Plaintiff to 
litigate the 
question fur- 


Cross Serjt. now moved for a rule to discharge tins 
order and allow the Plaintiff to proceed, contending that 
interest was due on a judgment for damages, when the 
damages were meant to cover a specific sum settled by 
previous agreement. 


The Court referred to Doran v. OBeilep {a) for the 
rule, that interest on the judgment is allowed only where 
the original debt carried interest; when 


Cro^ contended, that at any rate the party had a 
right to try the question before a jury. The injunedgn 
might have been fraudulent, and the Plaintiff had been 
injured by two years’ delay* 

Per Curiam. The Plaintiff should have refused the 
sura tendered at the Judge’s Chambers if he meant to 
persist in his claim for a larger sum. 


(<*) 3 Pricfi 2JO. 


Rule refused. 
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1823. 


Copland v, Powell. 


Nov. za. 


^^CTION against the sheriff of Kent, for an ex- A sheriff who 

cessive levy, in respect of an arrear of taxes, under o/**axerunder 

48 G. 3. c. 141., No. 5. par, 2 . 48 G. 3 . f. 141 . 

At the trial before Richards C. B., at the Kent Spring No. 5 . par. ». 

. - . , t , IS not entitled 

assizes, 1823, no notice 01 action appeared to have been to notice of 

given to the sheriffj but a verdict was found for the an action to 

Plaintiff, subject to a tnotion to be made to diis court, to 

set the verdict aside and enter a verdict for the De- for any thing 
fendant. done under the 

_ . i. r. provisions of 

Taddy Serjt., accordingly, in Easter term, 1823, that act. 

moved for such a rule, on the ground that the sheriff* 
ought to have received notice of this action. By the 
43 G.3. c. 99, 5 . 33 .} collectors are authorised to dis¬ 
train for arrears of duties imposed by that act, and 
under 5 . 70. of the act, they are entitled to a month’s 
.notice of any action to be brought against them for any 
thing done in pursuance of that act, or any act for 
granting duties to be assessed under the regulations of 
that act. Then, the duties granted by 43 G. 3. c. 161., 
are, by s. 5. of that act, to be levied under the regu¬ 
lations of 43 G. 3. c. 99.: and all the powers, autho¬ 
rities, methods, rules, directions, penalties, forfeitures, 
clauses, matters, and things contained ih that or any act 
or acts, relating to the duties under the management of 
the commissioners for the affairs of taxes, are to be ob¬ 
served as fully as if the same were repeated in the body 
of the last act. By that apt, too, a month’s notice is to 
be given previously to bringing any action for any thing 
done under the act. By the 48 G. 3. c. 55. s. 2., the 
duties imposed by 43 G. S. c. 161. are repealed, “ save 
always aiid except the several powers, provisions, clauses, 

C c 3 penalties, 
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1823 . penalties, matters, and things,” in that act contained. 

Copland 48 G. 3. c. 141., after debts due in respect 

•y. of taxes have been recorded in tlie Exchequer, the 

Powell, sheriff is empowered to levy them (No. 5. par. 2.) and 

by No. 3. s. 3. of that act, nothing therein contained is 
in any way to impeach or affect the powers or provisions 
of the said acts (e. e. any of the acts relating to taxes in 
force at the time of passing that act) for the recovery of 
the said duties. These acts are all in pari materia. No¬ 
thing is repealed except what is expressed to be the 
subject of repeal, and therefore, the sheriff, who, under 
48 G. 3. c. 141., performs the duties imposed upon the 
collector by 43 G. 3. c. 99., is entitled to the same pro¬ 
tection as the collector, and cannot be sued without 
notice. 

Bosanqttet Serjt., who shewed cause against the rule, 
argued, that the mode of levying directed to be pursued 
under the 43 G. 3. c. 99. s. 33. was altogether different 
from that pointed o^t by 48 G. 3. c. 141., No. . 5 . par. 2 .; 
that the latter act under which the levy was to be. 
made by the sheriff instead of the collector, contained 
no clause by which a Plaintiff’ was compelled to give the 
sheriff notice of action ; that the notice required by the 
former act applied only to the persons specified in that 
act; and that, if it had been intended to extend it to 
the sheriff, who was not named in the former act, a 
specific clause to that effect would have been inserted in 
48 G.3. c. 141. 

Taddy was heard in support of his rule, and now the 
judgment of the Court was delivered by 

Park J. This case came before the Court the other 
day, upon a motion for leave to enter a nonsuit, upon 
the ground, that there had been no notice of action given 

to 
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to the sheriff, under 43 G. 3. c. 99. s. 70., which requires 
one month’s notice to be given to amj person or persons^ 
of any action or suit to be brought against them for any 
thing done in pursuance of that act. 

This was an action brought for an excessive levy, 
under a w'rit of levari facias issuing out of the Court of 
Exchequer. 

Upon the objection above stated being made by the 
counsel for the Defendant, the sheriff, the late Lord 
Chief Baron reports, that he overruled the objection; 
and upon this supposed mistake of his Lordship in 
point of law, this motion has been made. But wc arc 
of opinion that his Lordship was right. The statute of 
the 43 G. 3. c. 99. has made several provisions for 
various acts to be done by a vast number of persons, in 
the execution of it, with respect to the taxes then im¬ 
posed : and many of them being persons not probably 
well acquainted with the law, in the seventieth section 
that protection is thrown around them, which has been 
the subject of argument at the bar. 

But there is no duty imposed by the statute upon 
sheriffs of counties, their names are never mentioned, 
they have nothing to do with the collectitm of the taxes : 
and, therefore, when the words person or jKrsons are 
referred to, it cannot mean persons in general, but such 
persons as are the subject of the precedent legislative re¬ 
gulation. It is admitted, moreover, that, by 4 8 G. 3. c, 55. 
s. 2., the act of parliament just before referred to is in 
great measure repealed; but it is argued, that the pro¬ 
vision respecting the notice, &c. under the seventieth 
section, is still continued; for that although it repeals 
all the duties of the 43d, 45th, and 4Gth of the late 
king’s reign, it adds, “ save always and except the 
several powers, provisions, dauses, penalties, matters, 
and filings, contained in the last-mentionetl act of the 
43d of his majesty, for ascertaining, assessingj collecting, 

• C c 4 levying, 


1823. 

Copland 

V. 

POWKLL. 
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1623. levying payingy and accounting for the said duties; 

' J'" ^ ■* which ^powers, &c. shall be and continue in full force and 

effect,, for ascertaining, assessing, &c. the duties granted 
Fdw£ll. by this act; save also and except, in all cases relating to 
the ascertaining and assessing any of the said duties 
hereby repealed, which at any time after the respective 
periods before mentioned, for the commencement of the 
duties granted by this act, shall not have been charged 
within the years for which the said duties ought to have 
been charged; and also save and except os to the re¬ 
covering, c(diecting, paying or accounting for any ar¬ 
rears of the several duties hereby repealed, which may 
remain unpaid, at the said periods respectivdy as afore¬ 
said, and any penalties or forfeitures then incurred.’* 
Now if it were necessary, but which in oar view of 
the case it is nc^, to decide whether the seventieth 
section of 43 G.3. c. 99. was’still resei^ed in those ex¬ 
ceptions, we should be inclined to think it was not, 
for they seem only to reserve, first, the means of as¬ 
certaining the new duties in the same manner as before; 
second, tlie means of ascertaining such duties as bad 
not been ascertained within any preceding year before 
the repeal: ami thirdly and lastly, the mode of re¬ 
covering such arrears as had accrued under the old 
act, and any penalties and forfeitures then incurred,, 
prior to the repeak Neither is the sheriff mentioned 
in /A$s act of parliament, but it is contended, thfut as 
this act of parliament reserves the seventieth section 
of 43 G. S. r. 99. it is now to be applied to any sub¬ 
sequent statute giving authority to any oihr or 

to act, and that such is now the case with 
sheriffs, under the 48 G. 3. c. lil. No. 3. u 2. “ Rules 
and directions for paying to the receiver-general, and 
accounting for the duties received by the collectors.” 
1 will, for the argument, suppose, that the seventieth 
section of 43 G. 3. c. 99. still remains in force, but can 
it be for a moment supposed, that when 4he last statute 

6 directs 



IN THE Fourth Year of GEO. tV. 


375 


directs the receiver-general to return his schedule of 
defaulters to the barons of the Court of Exchequer, who 
shall issue their process to the sheriff or other officei*, to 
levy by due course of law, &c., that the sheriffs are 
entitled to notice, not having it expressly secured to 
them ? Here, tlie sheriff is called upon to do nothing 
more than is within the usual and general scope of his 
duty, viz* to obey the process and conform to the di¬ 
rections of a supreme court: he exercises no judgment, 
and no peculiar burdens are cast upon him; and it as 
well might be contended, that he was entitled to a notice 
of action for an excessive levy, upon any common writ 
of as upon this. By the law of J^kmdf bringing 

an action is sufficient demand and notice: and wherever 
the contrary is the case, it is and must be matter of le¬ 
gislative enactment. We are inclined to think this 
enactment is repealed j but if not, we are of opinion, 
that it only meant to embrace within its provisions such 
persons as are before named, and cannot extend to such 
superior officers, as sheriffi, according to the well known 
rule laid down in 2 Mep, 46. b., that statutes, which 
treat of things Sr persons of an inferior rank cannot be,, 
by any general words, extended to those of a superior; 
as a statute, treating of deans, prebends, and others 
havifig spiritual promtkn, was held not to extend to 
bishops, notwithstanding the generality of the latter 
words, for if it had been otherwise intended, the su¬ 
perior persons woukl have been in the beginning of the 
sentence, and cannot be implied. This rule, therefore, 
for entering a nonsuit must be discharged. 

Rule discharged accordingly. 


1825. 

Copland 


V, 

Powell. 
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1S23. 


Nov . 25. 

In order to 
give an inden¬ 
ture of ap¬ 
prenticeship in 
evidence, it is 
not necessary- 
under 8 jinn. 
f. 9. to call 
on the party 
at tlie time 
of giving it in 
evidence, to 
make oath as 
to the amount 
of premium 
actually paid. 


John and Thomas Stewart v. Lawton. 


^^CTION by an apprentice and his father agahist the 
master, for a breach of covenant, in an indenture 
of apprenticeship. 

At the trial, before Baylcy J., York Summer assizes, 
1823, after the Plaintiffs’ witnesses had proved the exe¬ 
cution of the indenture, and before it was read, the 
Defendant’s counsel objected to the reading of it, till 
the plaintiffs had themselves first made oath, pursuant 
t® the 8 Ann, c, 9. s. 43. (a), thac the sum inserted la 
the indenture, as the premium paid with the appren¬ 
tice, was really and truly all that was directly or indi¬ 
rectly given, paid, secured, or contracted for, on behalf 
or i^^espect oj^such apprentice. 

The Plaintiffs were not called, but the deed, which 
had been duly stamped, was read, and the learned judge 
allowed the cause to proceed, reservinjr the point for 
the opinion of this Court; and a verdict having been 
found for the Plaintiffs, 


laddySerjt., upon tiic objection made at the trial, 
obtained a rule, calling on the plaintiffs to sticw cause 


(a) The thirty-second section 
of 8 jinn, e . 9. imposes a pound¬ 
age duty of 6 d . in the }>ound 
upon premiums not exceeding 
50 /.; and is . in the pound upon 
premiums exceeding 50/. And 
the forty-third section enacts, 
“ That no indenture or writing 
required by this act to be stamped 
as aforesaid shall be given or ad¬ 
mitted in evidence in any suit to 
be brought by any of the parties 
•.hereunto, unless such party on' 
'^hosc bch.ilf the same sJull be 


given or admitted in evidence do 
first make oath that, to the best 
of his or her knowledge, the sum 
or sums therein for that purpose 
inserted or mentioned was or 
were really and truly all that was 
directly or indirectly given, paid, 
secured, or contracted for on be¬ 
half, or in respect of such clerk, 
apprentice, or servant, to, or for 
the benefit of the master or mis¬ 
tress to, or with whom such clerk, 
apprentice, oi- serv’ant was pot or 
placed,” 



IN TUB Fourth Year of GEO. IV. 


375 


why the verdict should not be set aside, and instead 
thereof a nonsuit bo entered, or a new trial had. 

Cross Serjt. now shewed cause. By the preamble it 
appears, that the statute H Ann. c. 9. was passed only 
for one year. .The objection now raised is of the first 
impression, and, at all events, the statute has been so 
little acted on, that it may now be considered obsolete, 
the payment of the requisite duty, according to the 
amount of the premium, being secured by a penalty of 
50^., under 9 Ann. e. 21 . But, according to Lord 
Coke {a), “ in many cases the common law will control 
acts of parliament, and sometimes adjudge them to be 
utterly void: for where an act of parliament is against?* 
common right and reason, and repugnant or impossible 
to be performed, the common law will control it, and 
ntljudge such act to be void.” And he gives an instance 
under the statute of Carlisle, This rule applies dii^«#y 
to an act like the present, which is so far repugnant 
to common right as to require a party to be examined 
in his own cause. However, admitting the clause to be 
still in force, it does not require the party to take the 
oath at the trial, or prescribe, when, where, or how he 
is to take it. Neither is it at all inconsistent with this 
clause, that the fact required to be sworn to by the 
party, should be proved by other and better testimony, 
—as the oath of indifferent witnesses; just as the 
original examination of a soldier, touching his settle¬ 
ment, may be given in evidence, though the mutiny 
act has provided that a copy shall be sufficient. 

TaMy, The statute is not fallen into desuetude, nor 
is the objection of the first impression. The same point 
was made in Gye v. Fenton (6), though the court did 

(a) 8 Rrjf. Ii8. Dr. Bon.vam’s ease. (i) 4 Taitr,t, 880 . 

not 


1823. 

Stewart 

V. 

Lawton, 



376 


CASES IN MICHAELMAS TERM 



StEWAtlT 


V. 

Lawton, 


not come to any decision upon it. The doctrine in 
Dr. Bonhafiii% case applies only where a statute re¬ 
quires something impossible to be done; but here the 
oath o^ the party is the chief security for ensuring to 
the revenue the duty upon the exact premium paid. 
But for such oath it never can be known what was the 
sum actually received by the master. IChc act is pre¬ 
cise, in requiring the oath to be made before, receiving 
the indenture in evidence. It does not appear that the 
commissioners for the affairs of stamps liave any au¬ 
thority to administer an oatli in such a case, and where 
the words of the statute are so explicit and directory 
there is no room for making any presumption. 


Park J. This is an objection, stnetissimi juris, and 
the Court will do all in their power to prevent it frpm 
taking effect; but many points have been urged in the 
a|||||ment fo^the Flaintid^ to which I cannot accede. 
It is not correct to say, that this act has ceased to be 
in force; it has always been, and stUl recognised as 
an existing act. Nor is there miy weig^ in the objec¬ 
tion, that the Plaintiff cot^ l^ot be examined at the 
trial. If an act of parliamaoil requires it, a Plaintiff 
may undoubtedly be examined. So when the Lord 
Chancellor requires it, a court of common law is equally 
Imund to examine a Plaintiff. These are anomalies 
which liave place every di^y, imder acts of parliament, 
and ordears of the Court of Chancery. However, on 
the whol^ I think we ought not to yield to the oL^ec- 
tion irhich has been made against the verdict. The 
objection taken by the couns^ at the trial was, tliat 
the plaintiff w^s not there called to make oath as to 
the amount of premium paid upon the apprentice-deed. 
Except in Gye v. Bentcm, there is no instance of a simi¬ 
lar objection having been taken, and I am disposed to 
agree with what fell from XA)Jrd Kenton, in Leigh v. 

Kent • 
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Kent In): that was an action to recover penalty for 
iion*residcnce: it was objected that noaffidavit had 
fifed, pursuant to21 Jhc. 1. c.4., that the of&nce 'wos 
committed in the county where the action Was brought: 
Lord Kenyon said, ** I think no such affidavit h neces¬ 
sary; it has npver b^ usual to take that step ; arid 
though where the won^s of an act of parliam^t are 
plain, it cannot be repealed by non-user, yet where 
there has been a scries of practice, Without any estcCp- 
tion, it goes a great way to explain them, where there 
is ambiguity.” The objection in that case was very 
similar to that with which we have been pressed to-day; 
but Bidler J. says, ** ttRer a long course of years, during 
which time it has not been the practice to file affidavitsll^ 
in such cases as the pn^entj Court will endeavour to 
get rid of the objection.^* In the present case it seems to 
me the statute intended the oath should be taken before 
the commissioners for ^tatiips, because iti||hat 
dould the collector arrive at the knowled^ of the sum 
that had actually been paid on the instrument. The 
only difficulty on my mind Was, Whether it ought not 
to have been shewn at the trial, that such an affidavit 
had been made by the PlairitffiT; but as that was ^t 
the way in which the objection was put at the trial, I 
think the rule ought liOt to be made absolute. 

BuRitouGH J. The objection was, that before giving 
the indenture in evidence, the Plaintiffi did not swemr 
at the trial to the amount of the pranium f^id; 1 
think he could not have been called on to do but 
that the affidavit should have been made before die 
commissioners at the stamp office; and the argument 
in Gye v. Fenfon is very strong to this effect Gan we 
then presume that such an affidavit had been made? 


St*? 




Stewj^t 

V, 

Lawton. 


(«) 3 T. It. 364* 


I think 
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Stewart 


II. 

Lawtox. 


I think ve can. The stamp on the indenture is con¬ 
sistent with the amount stated to have been paid, and 
from that circumstance the jury might fairly raise the 
necessary presumption; but except in certain excepted 
cases, as, for instance, actions against the hundred, a 
Plaintiff canot be allowed to appear as a witness upon 
the trial of his own cause. We do no violence to any 
principle in saying, that this rule cannot stand, and that 
the verdict is right. 

Rule discharged. 


% 

Hopcraft V , Feemor. 

The Court 'J^ADDY Seijt. had obtained a rule, calling on the 

attachmeif** attachment should 

against a party not issue f^ainst him for non-perfbrmance of an award 
bad been made a rule of com*t> After submission 
an awanl ° arbitration, Uie Defendant had gone to reside at Bou- 
which has lognCf in JFrqmet where a copy of the award and of the 

bC6A Wl i] ^ ^ 

rulTof*courf, ^ attachment were served on him. 

though he re- . « 

ji^sdktion shewed cause s^ainst the rule, argued, 

the court. while the Defendant lived out of the jurisdiction of 

the Court, he could not be ^Ity of a contempt; ami 
that, therefore, the pr^nt nibtion was of the first im¬ 
pression. It was at all events an application to the 
discretion,of the Court, HKbp would not issue process 
where it would be altogeth^ nugatory. 

7tK%, The party having been before the Court 
previously to his going abroad, is clearly in contempt 
for refusing to perform the award; if so, the Plaintiff is 
entitled to the attachment ex dehito jiisfitiiej for the 

statute 
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Bitatute S8c9 W, 3, c. 13. has enacted, that the party 
refusing to perform an award which has been made a 
rule of court, shall be liable to all the penalties of a 
suitor or Defendant, and process is never refused against 
a Defendant on the ground of his being out of the 
kingdom. In^ the one «a8e it may be conWnient to 
have the process, in the other, the attachment, ready to 
serve in case the party should unexpectedly return. 


1823. 

Hopcraft 


•y. 

Fermor. 


The Court took time to consider; and on this day, 
said the attachment might issue; adding, that it was in 
the nature of a civil process, apd whether it could be 
served with effect or no, was not for the Court to 
enquire. 

Rule absolute. 


BlICK V, DyMOKE. Nov. 26, 

^HE Plaintiff declared^against the Defendant for a A Defendant, 

breach of covenant in not suffering a common re- 

® pleading is- 

covery. suabljr, cannot 

The Defendant who was under terms of pleading assign special 

, , , 1 r- J causes of de- 

issuably, demurred, assigning tor causes or demurrer: murrer, even 

first, that it did not appear on the declaration that the though the 

Defendant had a sufficient estate to suffer a recovery; pauses assigned 

and, secondly, that it did appear the Plaintiff, had the substance. 

first estate-of freehold. . 

Bosanquet Serjt, tbei^ifjpoh obtained a rule nhi for 
the Plaintiff to sign judgment, unless the Defendant 
should strike out the special causes of deniurrer. 

Taddy, shewed cause. The rule that a Defendant 
who is under terms to plead issuably cannot be allowed, 

to 
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1823. 

Buck 

V- 

Dvmokb. 


Nov, s6. 

Where a De- 
fendantf after 
delaying; and 
deludii^ a 
PlaintUT with 
promues to 
payt pleaded a 
plea of judg* 
ment reco> 
vered, the 
Court refused 
to set the plea 
aside and per. 
mtt PlalntiiT to 
sign judgment. 
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to dantir ^[liDoially must be understood to cOimprifecnd 
Only donaotrers to rtiietters of form. Tbe caius^ assigned 
fbr demurrer in the ptesertt oiwe are matters of sub¬ 
stance, affd imiglit m^ed tinder A geoei^ dsefmtiirrer, 
which has always beon esteemed j^uMent to nn tssuible 
plea. 'File only reason forils%ning the cause specially, 
is the diiBoiilty bidsf^' ln dfsthtguishing 

between tuatt^ of form and lUaltem'of substance. In 
JSttif V. JlMersm (a), thd BeU v; iJe Costa (5),^he 
causes assigned,., 'were matted Hform whtdh ‘the^e- 
iendam could take advantage of white under'terms 
to {dead iSsuably. ; 

But the Court wete clei^ly bf Opinion, that in the 
preset case the Bei^ndanl could not be allowed to as¬ 
sign spechd causes of demurrer, and 

The Defendant undertaking to strike them out, the 
^ , * Rule was discharged. 

(id) 7 r* jR, 536. { 6 ) tB, bf P. 446. 



Ptdi shewed that 'this 

plea was ju^ resm^tod' ta^Mehe 23th of 
after ihel)^ndimt|had '#dis^^ tiim^ and 

deluding the Plaint^ during the preceding part of the 
term by repeated prpmis^ to pay, moved that tlie Plain¬ 
tiff might be at liljierty to set aside this as a sham 
plea* nnd sign ju^ment. He reftrred to BicMe^ v. 

Proone 
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«r w$ Yi9iii8 OEOu tV^ 

wfepPfiv W m ii(Ctii9n % wajad oefUf<a:ioni 
Uie Dc(^ni4&|A^ ^lea4ed tl^ delivery ot a ton of 

Eign hekqp iti ^is%^tii tho Coiurt pormi^tod tbe 
tp sign jodgmont j no lopger reiquiring fi?r tho 
ground of ifiterf<Ai:eaoe» as in JBatth^ v. (ihd^ake{b), 
that the plan shoi|}d b'o so £»r Ingenious as to occasion 
peitpie^y and expMs to thc« 

Pabk J. There is no ground for our iistoxforence hi 
the (Present case. The principle which has generally 
been acted on hi the Court of Kin^fs Beni^ iSi that if 
the plea, being false, be also such as to demand dif¬ 
ferent modes of trial, or so ing^ious as h> occasion per¬ 
plexity and expence to the Plaintii^ the Court will albw 
him to sign judgment The first ease on the subject 
was Solomons v. (i;}» where die Court permitted the 
Plainthf to amend without payment of costs, because 
the Defendant had pleaded a sham plea, and with a view 
to discountenance such practice. In 7%omas sf» Vander^- 
mooUn{d), where the Defimdant had felsely pleaded 
payment, and a judgment recovered, the Court per¬ 
mitted the Plaintiff to sign judgment, because issues had 
been raised vdlldr reqifired different modes of trial, and 
imposed on the Plapififf an improper diificulty: and 
in Bartley v., Crods^dke^ where the Defendant pleaded, 
tliat in satisfection of the {datndff's claim he had in¬ 
dorsed to hipi a bill of exchange end had assigned an 
Irish judgment; the Court said, This being an hi* 
genious plea, which the Plaintiff’s attorney could not be 
expected to understimdi would put hito to the necessity 
of consulting counsel, apd hereby occasion delay and 
expencu>” In the case only one issuehas been 


{a) tS,&a »« 6 ; (€) « Sai*, 369 . 

(ij %JSI,W4*t99» id) 


, Dd 


lf93. 





Vou I. 


raised; 
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1823. 

Young 

Gadderer. 


raised; tbe plea is one of the inost ]asual,>and the affidavit 
in support of the rule d 6 es not allege, as it ought to 
have done, {Bones y. Punter {a\ tlmt the plea is false. 

Rule refused. 


On the following day Park J. refefred to Merington 
V. Bechet (i), as confirmatory of the view the Court had 
entertained with respect to the practice in the Court of 
King’s Bench. 

{a) % ^ A.yjj. [i) aB. fisfC. 8 i. 


Kedfern Smith. 

was a writ of waste, tried’ liefore Gan'ffw B., at 
the last Detijyshtre assizes. The Defendant was 
the Defendant tenant for life, and the waste complained of was, the cut- 
had (though various times within the last twenty 

years) cut years. All the trees on the estate were valued at about 
down timber 50 /., the portion cut down by the Defendant at about 

the^ro^ition felled within six or seven 

of thirty-seven years; and the Plaintiff’s witnesses admitted, on cross- 
? examination, that many of the trees had been cut down 

ted that many ibr the benefit of the estate. The Defendant called no 
ofthetrewhad witness!^, and the learned Judge directed the jurj', that 

t^'ben^t of esteemed the ieHmg of the trees to haye been in- 

theesute. The jurious to the estalb, they should find for the Plaintiff; 
wCTc^rwted ** thought the felling i^oit injurious, but done hona 
to find for the wUh a view to benefit the estate, they should find 

Plaintiff if for the Defendant.; 

they thought ' 

ths^ing 

lis to the inheritance, for the Defendant if not injurious, —having found for the 
Idant, the Court granted a new trial. 


iVov. 47. 


In a writ of 
waste, It ap¬ 
peared that 


I’iie 



S83 


IN nis Fourth Year of GEO. IV. 

The jury having fotuid for Ihe Defendant^ $!^U Serjt 
obtained a rille «%«' for a new trial, otf th^ grdhnd, that 
the jury had been jnis^irected, and bad fijunjd thek 
verdict against evident^. ^ ^ 

Vattghan Msatn^l shewed cause./*The 

direction to the jury was correct; for unless the waste 
done be injurious to the inheritance^ the reversioner has 
no cause of action, {a) Bractm says (5), “ Va^sm erU m- 
JmitMtm nisi vastum itaanodicum fuerit fra^let grwd «ofe 
'sit inqidutio Jackn^,** Anddn Tke Mefpers ^Harrm 
School V. Jlderton (a) it Was decided, that where the 
damages are very small in amount, the DdimdaRt is 
entitled to Judgm^t. Hien tliis writ is highly pennl 
(2 Inst. 307.): the party recovers treble damages, be¬ 
sides the place wasted ; and the Court will no^. in any 
hard action, grant a new trial because the vdrdict has 
gone contrary to cvidev^cBt (JReam^v^Mam'mpng(d), 
much less in a penal onC. Besides, from the length of 
time which elapsed before this writ was sued out, the 
Plaintiff may fairly be presumed to have waived the for¬ 
feiture. 

Pell, Whei’e so lar^ a proportion of all the tim¬ 
ber on the estate was felled, the felling must have 
been injurious to the inheritance. Erom^ the case of 
Lord Sel^ea V, Powell ( 0 )f it clearly appears, that the 
court will grant a new trial in^a penal action, where 
the verdict is contraiy to evidence; but according 
to Hammond v. Webb* (/)$ the statute of GlfHfcester, 
6 JEdw. 1. c. 5., Whmh gives the writ of wastes iS not 
penal but remedial. 

(a) Hff/yr, 35.,/fr jRicAsrrrf- (d) 3 JFvrr. 1306. 
son J. ^ (v) 6 Taunt, *97. 

(i) Lib^4. c. 18. 9. IS. fol. If) to M0d, its, Salkeldt 
6 . arguendo, 

[c) iB.^P.U, ^ ’ 

%) d 2 
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Per 
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1823, Per Cwriam* We doubt whether the whole of this 
case has been sufficiently understood^ ^nd without giv- 

£i 4^ I* J&II '* *** ' ^ ^ 

ing any opinion on the points which have been argued. 
Smith. think there must be a new trial. 

Rule absolute. 


Nov. Dodington V, Hudson. 


A Defendant 
having at the 
trial of an ac¬ 
tion on the 
casej agreed 
to enter into a 
rule of nisi 


^ PON affitlavit, this Case appeared to be as follows. 

Ac1;ion by, a reversioner ,againi^ the Defendant for 
pulUng'down and dama^ng a certain dwelling-house, ns 
set forth Jn the declaration. 

The, muse was tri^ at the Summer assizes, 


/Wmj, to repair 1822^ by a special ait^ A View; and when the 

pnfmiseTwhfch counsel was about to prove the damage done, 

he had wrong- the Defendant's counserproposed, that in the event 


fully damaged, q£ ^ verdict passing ffir the Plaintiffi, tlie damages should 

to ^^barrUter ^ repaired, and the Plaintiff's premises reinstated by 

to settle what theD^^daht; and two surv^ors, (one on the part of 
what sum ' . 

should be paid in lieu of fiis deshg thfs. * The Defendant's attorney produced no wit¬ 
nesses at the first meeting* under the adjitration* of Which he had had ample notice, 
but the Flaindlf's witnesses gave in their estimate, an^ the arbitrator, after viewing 
the premises, appointed a day for a second meeting. The Ip^dfendant's attorney called 
before that day, and said that his witl^sse^ (two sueveytje^p who had known the pre¬ 
mises before the action,) could not attend the arbitrator, .although one of these wit¬ 
nesses might have attended the first tneedng, appointed a third meeting for the even¬ 
ing before he w'as about to leave f&t the citt^t: oh the morning of that 

day, Defendant’s attorney called on the arhhratorrand l^t an affidawt, stating that 
one of the two surveyors was confined ^ his bed, and the other gone to France. The 
arbitrator suggested th at other sarvj^ora wi^re equally capable of making an esti¬ 
mate for the Defendant, and pfiered,; ^ the Ihifendant’s att^ey Woidd name a 
day, to come to London to hear them, or the two.ilret proposed; the attorney refused 
to name a day, or to procure other .mrveyors, though anpthar surveyor and a car¬ 
penter had attended the trial of the ca^ on filefMaat'^s h^ialf* The arbitrator then 
gave the Defendant’s attorney notice he shbuld make if futptired by the 

Plaintiff; and being required, awar(}ec| a sum to be paid to,the Plaintiff. 

The Defendant’s attorney swtani^’he tlinderstood the ^arbitrator meant to have 
called 
to the 
ant’s 


another meeting, the Conrt sUt aside the award, though no objeefion was made 
amount awarded j leaving,howei^, the Tl^ntiff at liberty to enforce the Defend- 
agreement to enter into the rule ff nisi pnuf iox ma reinstating the premises. 

the 
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the PJaintif)> and one on the part of tihe Defendant,) were 
agreed upon by the respective counsd to direct the re¬ 
pairs and reinstatement, and the tyfendant was to enter 
into the necessary rule accordingly* A verdict having 
been found fbt the Plmntiff,. 

The Defend^nt^ in Micha^^s term, 1822, obtained 
a rule, calling on the Plaiiililf to shew cause why the 
verdict should not be set aside; which rule was in Ea$tei' 
term following discharged. 

Defendant having refused to enter into the rule, as 
agreed upon at the trial, Plaintiff iti Trinii^ term, 1823, 
obtained a rule, ctdling on the Defbndant to ^>hew cause 
why the De&ndant sh<mld not fbrth'Wth, at his own ex- 
pence, reinstate th6 premia of the Plainti8^ In respect 
of which the action was btou^t, and Ddty the Work ne¬ 
cessary to be done Should not be tender the inspection of 
the two surveyors, or why the associate should not draw 
up a rule of nisi prins, s6 mdeiiOg, as agreed upon at 
the trial of the cause. ' 

The De^ndant sheried*' bause against the rule, upon 
the affidavits of himself and his surveyor^ that he could 
not comply with the agreemaat entered into upon the 
trial, without incurring penalties under the building act * 
whereupon it was referred to a barrister, to settle and 
ascertain the amount of the damages to be {mid by the 
Defendant to the Plaintiff or his attorney, for reinstating 
the premises of the Phunti^^ in respect of which the 
action was brought, as agreed upon at the trial of the 
cause, and that the l^alntiff should be at liberty to in¬ 
dorse sUch damages on the instead nf the nominal 

damages of Is. 

After due notice had been given to both parties, a 
meeting took place b^re thb arbitrator, on th^ 23d of 
Ju,ne last, at which were present the Plaintiff's attorney, 
two surveyors on his behalf, the Defendant and the De¬ 
fendant's attorney; all^f them having first viewed the 
premises. The PlantiWsurveyors gave iu and substan- ’ 

D d 3 tinted 
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tiatod their estimate of the expense of reinstating the 
premises, when the Defendant’s attorney said lie was not 
prepared with any witnessos, as he wished first to see on 
what footing the business was to proceed. The* arbi¬ 
trator then proposed to hear the Defendant’s witnesses 
the nestt day, but tl?c I>o1endant*s attorney saying he 
should not be ready, the next meeting was fixed for the 
26th of June, 

. On the 24th of Jmp the Defendant’s attorney stated 
that his witnesses cquld not attend on the 26th, when 
the arbitrator again postponed the next meeting till the 
evening of the 2d of Jid^, the day before he was about 
to leave Ijcmdon for the circuit. On the morning of 
the 2d of the Defendant’s attorney called on the 
arbitrator, and left an affidavit, stating that the De¬ 
fendant’s witnesses, two surveyors, who had attended at 
tlic trials and who knew the premises before the action 
was brought, could not attend; one of them, {GmltJ} 
being confined to his bed -by the gout, the other, Fanson^ 
being unavoidably absent from Ztondm^ which he Iiad 
quitted for Frame on the 24th 6f June, 

The arbitrator then exhorted the Defendant’s attorney 
to procure other surveyors .to make an estimate; but 
the attorney refusing t<» do this,—-although Reed^ another 
surveyor, and Itobiusonf a carpenter, had been present 
on behalf of Defendant at the trial of the cause, — the 
arbitrator offered (if the Defendant’s attorney w'ould fix 
a day) to return front the circuit, for die purpo&c of 
Jiearing Gwilt and Famout any other witnesses; but 
Uje Defendant’s attotney refused to fix any day. 'Hie 
arbitrator then retjuested tlic Defendant’s attorney to 
inform the Plaintitf’s attorney it would be useless, for 
him to attend that evening with a view to any furllitr 
hearing of the case; but he also warned the Defendant’s 
attorney, that if PlainlifTs attorney chose to appear 
and insist on an nward, he the arbitrator should feci 
himstlf bounil to make one. /Phe Defendant’s atthracy 

8 theic’upoa 
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thereupon gave notice to the Plaintiff’s attorney, that 18i3. 

he, the Defendant’s attorney, should not be pr».pared to ^ r—.-m ^ 
11 .. , . . ^ ^ Dodington 

attend the arbitrator that evening; when the Plaintiff’s 

attorn^ informed him, that he, the Plaintiff’s attorney, Hudson. 
would attend and call for an award. This was done 
accordingly, and the arliitrator settled and awarded the 
damages to be* paid by the Defendant, at the sum esti¬ 
mated by the Plaintiff’s surveyors. 

Taddj/ Serjt. on a former day in this tefm, upon an 
affidavit by the Defendant’s attorney, Ihat after the in¬ 
terview of the morning of the 2d of July he loft the 
arbitrator fully and unequivocally satisfied and con¬ 
vinced, that the meeting which had'^bcen appointed for 
the evening could not tahe place, —that the arbitrator 
did not intend to make his award, without hearing the 
evidence of Qwilt and Pansoth awd that a further ap¬ 
pointment fur hearing them would be made by the 
arbitrator — obtained a rule nisi for setting aside this 
award. 

Peake Serjt. now shewed cause again^ the rule, and 
urged, that, under the circumstances, the arbitrator was 
justified in making his award, as the Defendant’s at¬ 
torney had evidently been endeavouring, by affected 
delay, to hold the Plaintiff over the long vacation. It 
was obvious that other surveyors might have been found, 
equally capable of making an estimate for the Defend¬ 
ant as Gzvilt and Pansm^ especially Reed and Robinson, 
who were present at the tfial: but if the Court should 
think otherwise, one surveyor would have answered the 
purpose as well as any greater number; and had the De¬ 
fendant’s attorney been disimsed to act fairly, jTdwsow might 
have attended the arbitrator at the first meeting on the 
23d ot June, as it did not appear he had quitted London 
till the 24th. It would be observed, too, that there was 
not the slightest insinuation that thp arbitrator had set¬ 
tled the damages at too high an amount. 

D d 4 


The 
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Do 3 »N< 9 TOIT 

V. 

HVIXSON. 


The Court requested thut die |)ftnies &ga!n%o 
before the arbitrator | but the Defendeiiit refadug ta> ac¬ 
cede to this, they set asHe the award, leaving die Plaih- 
tiff at liberty to en&tce agaiiinit the XMendant his agree¬ 
ment to enter into the rule of ffisiprm rdnstating 
the iiremises. 

Rule absolute. 


Nov, ay. 

Jn order to 
pioceed under 
thcSouth-ivari 
Court of Re¬ 
quest’s Act, 

22 G* 3. c, 47* 
both Plaindff 
4nd Defendant 
must be resi- 
ant within the 
jurisdiction of 
the court. 


Dilx^obe V. Capon* 

S was an action to recd'irer the price of a horse, 
for which the ^Defendant had ^agreed to give 30/., 
and another horse which was valued at 10/. The 10/. 
horse was delivered to the HalhtlfT; but the horse sold 
by the jBaintid’ having died shortly after it had been 
delivered to the Xhs^dant, h^i refused to pay the SO/.; 
aod at the trial ,tbe ,cause bcipre Park J., London 
sittings after Pasiar^ietni) J endeavoured to shew, 
that the Haintiift^a hors4 had been mortally diseased at 
the time of the sale. This the jury were induced to be¬ 
lieve ; but it appearing that the Defendant had sold the 
carcase and shin of the dead horse fur Ih Us. Qd,, a 
verdict was ultimately entered d;>r that sum; upon 
which 

Fatighan Seiji., upcm on afii^mdt that the Defendant 
lived wiUlin thh jurisdiction^f the Smdfmark Court of 
Requests M Stained a to deprive the Plain¬ 

tiff 


(a) By %% G, n, c, 47^ s* 4 * 
which cstsbfi^iM » ccMit «f re- 
qo«sU ftnr hwough «f Smth~ 
•mark and h* vicinity, Mt < is 
enacted, ** That ft*<«a and 4 f- 
ler the ngih day of 
1749, it shall and may be lawful 
to and for every resiaut and ia- 


hahitailt the said town and 
beroti^h Of Sout(>ivarit &nd for 
ali tlw^rtSaaltts and* ^habltanta 
widiiA ‘die i^aHsheS of 

Soothe, Stl mtyt it Ne<m- 
i^gUth M«rj Magdakn^ 
3trmc»dseyt Christ Chureht late 
part oi St* Saviour*jf St. Maty 

jMmhtth 
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iiff df hiii ^lid tabtAill thi&m for the Befendont, 
under 22 Q, th 47 . s* 

\ 4 

Pell Seijt. shcvtred qtiuse. ^ 

The daii^e wbidi deprim the pkinllff nf hU eostB, 

. ih 


1823. 




•w. 

Capoh. 


Lambeth and &t. Matyt at Ro* 
tberbitl^t in tht county of Sur*’ 
rejft and to and for' 
every person and persons tenting 
or keeping any shopy shed* stam 
or standf or seekbg a UveUhobd 
within theeaid town and borough^ 
or within any of the padshes> 
limits^ or precincts aforesaid^ Who 
now have or hereafter shall have 
any debt or debft owing unto 
hiin> het) or them not exceeding 
the sum of forty shiUings» by Unf 
person or persons whatsoevier'^in* 
habiting cnr seeking a tiveUhodti 
within the said town uid bo^ 
rough* or within any of the pa* 
rishes) Umits* or precincts a&re* 
said* to cause such debtor or, 
debtors so inhabiting* or seeking a 
livelihood aa aforetaidt to be 
warned or summoned thh 
chief bailiir of such to\i^ and 
borough for the thne being* or 
his deputy officer or officers* (who 
are hereby appointed* authorked* 
and required to execute alt War* 
rants* precepts* and process Of, the 
said Court of Requests*) by writ* 
ing left at the dweUing*hoUss or 
place of abode* shof^ shed* stilly 
stand* or any other {^Ce of dcah* 
ing of such debtor or debtors* or 
by any other reasonable warning 
or nodpc* to amiear bl^bre the 
comnussionerp of kf si^d ^oort* 
to be held at or ift the i^ace 
aforesaid { abd that thdasld com* 
missiotiters* or any tbnb nr more 
of them* shall* after such Sum* 
mens as aforesaid* have full 


power and anthmSty* by virtue 
of this Bci* to madee or cause to 
be thade s^ acts, order or or* 
ders* decrees* judgments* and 
proosedinga between sneh J^y 
or paitief* phuntiffis* and his* her* 
or their debtor or debtors* de¬ 
fendants* touching such ^tS not 
exceeding the sum of forty shil¬ 
lings in question before tkem* as 
the;y skffi find to ^ stand with 
equity and good eonsdence; and 
all such acts* decrees* jUdgmentss 
and proceedings* order or orders* 
shaft be entered and registered in 
a book ie,be kept for that pur¬ 
pose by the derk or clerks of the 
said court* or his car their suffi¬ 
cient deputy deputies* and 
shaft be observed* peiformed* and 
kept in aJl parts* as weft by the 
plabtiffi a» the debtor or di^ehd'^ 
mit.** 

5 . And for the more 
due and regular proceedittg in the 
said court* intended to bt estab¬ 
lished by thk act* ft 1$ hereby 
further emoted* that it shaft and 
may ^ laWfnl for thO raid totn- 
misd 0 ners*'or any three oSmoTfe 
of them* to u^oinifiter an oith to 
the plaintftr# defondsMt* add to 
such witness or witnesses as shaft 
be produced hy each party* and 
also to aft fttn officers of the said 
coiyr* for <or concerning any busi- 
nee|t relative ihereumo* if tl^ said 
Mcommlssice^)^«r any three or 
more of th^V Shalt so think it 
mqef.” 

.Setit 6. ^ And be It further 

enacted 
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1823. 

Djljlamorb 

1 /. 

Caiw. 


ill a case like the present, has been repealed by 4 G, 4. 
c, 123. s. 16.; and though that act was not passed till 
after the commencement of the present action, it was 
passed before this fipplication, and is, therefore, con¬ 
clusive against it. ^At all events, even with respect to 
the present action, the 22 G. 2. c. 47. is repealed, at 
least os to the clause about costs, by the 46 G. 3. c. 87.; 
and the provisions of that act do not apply to a case 
like this, where the Plaintiff seeks to recover, not a 
debt, but unliquidated damages for a breach of con¬ 
tract. Even if the 22 G. 2. c. 47. should be holdeii to 
be still in force, it is inoperative except where both 
parties live within the jurisdiction of the Court of Con¬ 
science. 

Vaug^fin contended, that 22 G. 2, c, 47. was not re¬ 
pealed, but extended, by 46 G. 3 c.87., and that it was 
only required by the sixth section of 22 G. 2. c. 47.» 
that the Defendant should live within tlie jurisdiction of 
the court, while under 46 G. 8. c. 87* s. 6,, persons 


enacted by the autbority afore¬ 
said, that if ixt any action of debt, 
or action on the case upon an nj. 
sumpsit f(5r recovery of any debt, 
to be sued or prosecuted against 
any person or persoiM aforesaid, 
in any of the kmg^a courts at 
WatminsUrt or elsewhere out of 
the said Court of Requests, it 
shall appear to the judge or 
judges of the court where such 
acUons shall he sued or prose¬ 
cuted, that .the debt to be reco¬ 
vered by tbe plainttfr in such ac¬ 
tion doth not amount to the sum 
of forty shillings, and the de¬ 
fendant in such action shall duly 
prove, hy sufficient testimony to 
he allowed by any tbe judge or 
judges of the said court where 


such action shall depend, that at 
the time of commencing such ac¬ 
tion such defendant was inha¬ 
bitant ai>d resiant within the said 
town aod borough of Southwark, 
Or any of the parishes, limits, or 
precincts aforesaid, in the county 
hS Sttrrty, and was liable to be 
warned'Or summoued before the 
said Court of ^.equests for such 
debt, then and in such case the 
said judge or judges shall not al¬ 
low the said plaindlT any costs of 
suit, but shall award that the said* 
plaintiff shall pay so much ordi- 
naiH^ costs to the party defendant, 
as such defendant shall justly 
prove before the said judge or 
judges it hadi truly cost him in 
the defence of tbe said suit.^’ 

living 
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living clsewl^’e arc entitled to sue. . As to the cause of 1823. 

action, the 1/. 1 Is. Bi. was a distinct debt for money 

had and received to the Plalftriff ’s - Use- The 4* G. 4. 

f. 123. was passed too recently to Idfect any proceeding Capon. 

in the present Rction» ahd* the Court of Iteqnesfs’ a0:s 

were always 0nstrued liberally. ^ ' 

• Cur. adv. vtdt. 

This day ParkS. delivered the judgment of the Court. 

We are of opinitih, under .thh eircmmsthiices 1 am 
about to 'state, that we oii^t 4iot , to Jtcdede to the ftppKr 
cation which has been :niade on the part of the Defend¬ 
ant, imder the- stat, 22 G. 2; c. 4?., although of 

opinion that that act has not been repealed.;by the 
4f> G. 3. c. 8Y., the title of which is, “ An.act to ex¬ 
plain, amend, and render ihore efiTectiial two acts passed 
in the twenty^secmid ahd thirtyi-secoftd years of his late 
majesty, for the more ea% and spc^edy recovery of small 
debts within the town Md bcii^ou^ of and 

the several paHshesi nttd |)lac^ Ih the said act mcn- 
tioned.’^ Whence it appear^ that the 22d G; 2. c. 47. 
is only so, far affected as concerns the. extending of 
the jurisdictionvdf the Court of. Bequests. But the 
point on which "w^'deiMe, and which never appears 
to liave been taken in tgiy of the cases on the SoidJmark 
act, is, that under the provisions of that act, both the 
Plaintifi' arid Defendant must be resianfc within the jiiri^ 
diction of the, inferioy^court. TheflyOrds of the Zjm^d^n 
Court of Ket^iestfii^ 14 G.^, trii lO,,.are nearly Uie 
same as those emj^yed in ,22 G. ^ 4?. 47. And in 
Webb v, Lm^tm tr(^) it was 

holdeu, Ptefenlant must be 

resiknt withinIhia jhwsdiction 5 andnnder the fourth and 
fifth sections of the 22 G. 2. e. 47. ’ if Is a ea^jqally 

' " . (.)-ir.s.53j; ' 


clear. 
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1823, 

DlJLLAMORa 

*y. 

Cawk. 


ckAr, that both parties tnust be so resiant. It Is con¬ 
tended, that Ihe 46 G. 3. c. 87. has made some differ¬ 
ence in this re^>ect, because {s. 6.) it gives the privilege 
of the Bn^l^Kfork Court of Requests^ to all per¬ 

sons residing in the parishes mentioned in the preamble, 
and dsevo^kSre i htt we think otherwise^ The s^t having 
mentioned idl the parishes enumerated in 22 G. 2. e, 47., 
and in the jireamble^ ta^s, ** And wberOas it would 
greatly tend to the improvement and encoOragement of 
ttadh in t!he said toeiii add borough of Soutki^k, and the 
ehstetn hdf hundred of and to the necessary 

support and protectiem of useful credit within the same, 
if die pOhers of the said court, under the aaid two recited 
acts Bf i^tiiiattient^ weto extended to the recovery of 
small d(tot% not enoeedlng and then enacts that 
** it shall and may he landut' tor ktty person or per- 
sonsi” to suei ** whetib^ residing within the said town 
and borough of Soatkkarh^ and the said eastern half 
of the hundred of or elsewhere;** that is, else¬ 

where widiin the parishes before itoumerated. Wc think 
this the true Oonstruetlod Of the acts, and that in 
adopting it^ we do not viblate ally principle, or impugn 
any decided case. 


linle discharged. 
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Hubson and Aqather % 

m OR B poUcgr of inwimnco sgftmtf 
porili of tJio sea; ^nd the qoestURi^iitptweiBii U>Q 
parties was, whether the »l^ere entitled daita 

from the Defendant total loss, wiith beo^t pf e^vage* 
or an average Ipsa only. the after 

Hilary term, 1822, thi^|^ry fbiiud a ^ewihst for an aver¬ 
age loss only. 

The Plaintiffs applied for a itew frhil, w||Joh wa» 
granted, and the posts of the idrst trial were ordered 
to abide the event. At the seeond trial, w^nh tooh 
place at the sittings after terpi, 182 ^ ^e 

jury again fonnd a verdg?! %r ^ average loan pnly. Xha 
Plaintiffs taxed their co$ts in (he present term, li^en the 
prothonotary allowed them theiy eosta on one tipah but 
refused to allow the Defendant any costs o%*the other 
trial, unless the court should gl?e ap order to that e^t. 
Previously to the two trials in which the pefendant 
was concerned, the same question ppop (jha aamo IpfS 
had been tried in an action agpinst anpth^ inaurec, in 
which the Plaintiff recovered for a total 1088(0), but 
some additional facts hs# heen proved OR tibe part of the 
Defendant, in the actions to which he was a putty. 

Toddy Serjt. having obtained a rule, calling on the 
Plaintiffs to shew cense why the prothonotary should 
not tax the Defendant his costs for the iirst trial in 
Hudson V. MarjoHbankSf 

^ f 

Vaugkan whO shewed cause, objected, that no 

money had been paid into court, and that the prothono- 


tary’s 


1823. 


Nov* a;* 

Where the 
Plaintifn in an 
action on a 
marine policy 
of insurance, 
having reco¬ 
vered for an 
average loss, 
obtained a nesv 
trial, the costs 
of the first trial 
being directed 
to abide the 
event, and at 
the second 
trial recovered 
again for no 
more than an 
average loss i 
Held, that he 
was entitled 
to the costs of 
one of the 
trials only, and 
the Defendant 
to the costs of 
neither. 


(a) Hudson V. HarHsottt 97. 
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1323. 

Hudson 


V. 

Mabjori- 


BAVKS. 


tary's allocatur was, as the rule for the new trial required 
it should be, according to the event. 

Tadd^, As the PlaintifiP sought by the second trial 
to recover more than he had recovered in the first, and 
as]^he failed in his object, the event wate against him. To 
put any other construction on the word emnt in the 
rule for a new trial, would be a irtockery of the Defend¬ 
ant, inasmuch as the question was not whether there 
had been any loss; for that was never disputed; but 
how much the Plaintifis were entitled to recover; so 
that the Plainti£& were, on both trials, secure of a ver¬ 
dict for some damages. But if the Defendant be holden 
to have succeeded on one of the trials, he is entitled to 
the costs of that one. Chapman v. Partridge, (a) The 
rule of both courts is, that where the same party suc¬ 
ceeds on both trials, he is entitled to the costs of both. 
Trelawny v. Thomas (b)^ Austen v. Gibbs, (r) If the De¬ 
fendant could have paid money into court he would 
therefore have been entitled to the costs of both trials; 
but money could not be paid into court, for the average 
was not adjusted; and the reasonable course under the 
present circumstances seems to be, that each party 
should have the costs of one trial. 


The Court, however, said, they thought that justice 
had been done, and the rule was 

Discharged. 

I 

(a) 7 , /V. R, 384. {iff t H. Bi. 641, (f) 8 T. R. 6x9. 
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ARGUED AitB DETERMINED ^2^. 

IN TBB 

Cmirt of COMMON PLEAS, 

AHB 


OTHER COURTS, 

IN 

Hilary Temi, 

In llic Fourth and Fifth Years of the Reign of 
Georse IV. 


MEMORANDA. 

ON the first day of this term Sir JBobert Gifford, Knt. 

took his seat as Chief Justice of this court in the 
room of Sir JS. C. Dallas, Knt., viho resigned that situ> 
ation in the preceding vacation; and (m the 3d of 
Feimofy, In this term. Sir Mcdteri Gifffbrd was gazetted 
a peer by the style and title of Baron Giffiird of St, Leo- 
nar^Sk in the ooimty of Dev(m„ 

Fichardson J. was, by ill health, prevented from 
attending in court during the whole of this term. 

E e 


VOEV I. 


CASES IN HfLAllV TERM 




Jan, %i» 

The Court 
will not re¬ 
scind a rule 
on the ground 
that at the 
time of discus¬ 
sion the parties 
omitted to 
present to the 
notice of the 
Court a sta¬ 
tute which 
might have 
affected its 
decision. 


.H' 


sy. Capon, 

p^AUGHAN SerjU moved fbr a ntle nisi to rescind 
tbe rule of tbis court made in the above cause on 
the last day of last tetm. The motion was made on the 
ground that the'reason given for the decision in the 
cmi{antc^ 391.) was opposed to the express provision 
of a clause in the statute of 32 G, 3. c, 6.^ which had 
not been distinctly presented to the notice of the court. 
The clause is as follows: “ Whereas doubts have arisen 
whether any person or persons inhabiting within the 
said limits, and indebted to persons whp do not live 
within the same, are subject to the jurisdiction of the 
said court, bo it enacted, that from and after the 5th 
April, 1759, all persons whatsoever inhabiting within the 
limits of the jurisdiction of the said court of requests, 
shall be, and are hereby declared to be subject to the 
process and jurisdiction of the said court for any debt or 
debts by them or any oPthem then or at any time or 
times thereafter owing to any person or persons, bodies 
politic or corporate, not exceeding" the sum of 40s., 
although the plaitHfff'ot plaint^ suing out such process 
shall mwf ’reside within the Said borough of 

Southwark, or any of the parishes mentioned in the said 
recited act, or the liberties* or pi'ecincts thereof, any 
thing in the said fortnbr act contained to the contrary 
notwithstandingand Vaughan contended it was usual 
to reconsider a decision which had been erroneously 
pronounced in consequence of an omission to present to 
the court all the materials essential to the formation of 
an accurate judgment. 

. But 



m Years dp Gll6. IV. 

But the Court declined taking into consideration the 
effect of the clause novr, citcd» and refused to rescind the 
ride, upon the ground ^at the parties ought, on the 
former discussion, to have presented to the court every 
thing that they dedtne^ essential to the support of their 
case. That hpwever it might be open to other parties to 
question the correctness cxfaay given decisie^,it wouk! ck- 
casion unbounded ineonvenienco if the parties, who were 
themselves the objects of the decision^ should, after their 
ca*>o had been deliberately discussed, attempt to open it 
again upon the ground of any^ oversight occasioned by 
their own neglect. 

Rule refused. 

Upon a subsequent day, Park J. sakl he had again 
CKanuned all the statute aiding the case, and particu¬ 
larly the clause above referred to, and that it would not 
in any way have affected the judgment of the court hwl 
ft been pressed on tlieir notice at the first discussion, 


CoBpoifO Caston. 

^SSUMPSIT on the breach of agreements by the 
toaster of a ship to convey corn within a glvefi, 
time ftom fymkk to and having delivered it al; 
JTu//, to fetch from the port of Bt^tht and deliver to tht! 
Plaintiff at tps 0 ek a cCrgo of Cc^erimin Coals Ut 29 s. 
per chhldron, to be on d^ivery thereof* 

Yhesiic first codnts of’fite deblUratibn Were Confined 
to the ^figeeetfient respecting thb Corit'f the * Seventh, 
eighth, and ninth to the ogre^xUent res|»edtifig the 
coils. 

Ee 2 Al 


'V3^»<,3S5i/ 

Dillamore 

CAPOKf. 


34 . 


Held, that an 
sgreemeiit to 
procure coals 
at 3. and 
convey them 
to /. need not 
be in writing 
(aider the 
statute of 
frauds. 



mo ' mmm w wunu 

ikn tbe 4|!iAi^befoiie Bmrmgh *l*f 
Mithrnebtm term ]««t)i it lipfwiared IIkii the itgreejoieo# 
were ora}» and the Defendant discharged himjself of thtit 
which related to the curn» by shewing that streiis of 
Weather had prevented the pei*formaneek of $t} but oit 
that wblcli rektecl to tlie eca^iihe ^lai^iig^ obtfdh^d 
verdkt* 

Pelt Seijt. now mdvctl fenr a rule nisi to set ftside this 
vci^ot* ami enter a noaeuit, on the grj^und that the 
statutetdT frands required Umt tn t^eement of this kind 
afaouM be hi writing. He ehed Garbutt v. Watson (ok) 
twshew that this case did not fall within the principle of 
tho«i w^ich bad been holdeii not to be atlected by the 
statute of frauds, because the goods which were the sub* 
ject of agreement were not capable of immediate delivery, 
la Garhtdi v. Watstm, there was an oral contract foa a 
rjuantity of flour, which was not ground at the lime of 
the contract; but Ba^U^ said it was immaterial whe¬ 
ther the flhinf was ground at the time or not: so, it was 
Immaterial here whether the coals were at the time of 
the contract ready at the pit's mouth or not. If the 
Court should hdid otherwiiciiia ready contrivance would 
be found for a complete evasiem of the statute. A 
dealer, for instance^ might orally contract to sell at 
and*e^Vi^ tO'ikndBi^ubd'then urge that the 
stipulation for conveymiec to London rendered it unne- 
4 cessarytto nUass^'by writing the coittract to selU | 

* 4 

, « Givronn.^ J.v I think this cose dices not kll within 
the^ pnoriskuisj eC the statute of ','Xlhis was 

net 4 tofMitMch by ^hef Defend4Di!i<4o^4«eU Iconise to^ the 
l^iaiarill hot^l^^pnavtdo^thelin nt BU/it\,w!jo& 

aibiMt^lbri^ |h«m ?<l ilSupfose ho >hAdu 

t 

■ ’'-iys.*** 4* 

fauna 




W. 




tM rmm & mB, iv. m 

j9s^i^ adion 
bl«aeii of oemmust to 
4el^^ icogJaj*! dfA ^tK'te‘'J|iil«iin|ga^^k^ thq pa^pont from 
all €be ca««sr*i^ wbleii t|t^c bfts be^ the Do^ 

fhndant. Thia wus^aot^^at^cit #o iitoride 

eo)^) and allssar;^^!^^ tk oariT^tJb^ • lentier<i> 

tain no doubt on the pointy and the ver^ct mud «tand» 

Pakk J. This IBdb vitlilii the dhttinetiOO which has 
been tdeen in all ^ casee, and'is^tKd a bontiact Ibr 
^alo» so that tlie suppostth^ which l«al been made of a 
sale at JOepi^ottii aoeompanied with an agremnent for 
conveyance to LothSon^ does not apply. The coals urcre 
not sold by the Dofendanti but werotobepflocuredi^ 
him. « 

BtmhouOM J." There was »li6 pan of tlio bargain 
iw^>eailng the coals binding cd the IMendant, but thc' 
agreement to bring them to fys&skh 

Eule refusedu 



47# Uqa^b and. Od^^rs* . Jan, %a> 


wiw an action for an epnsdBnae/'dHUjDets for senjU In an action 
In the principal countPof the declaratiotii the Plain- 

* * ♦ distreid 

titf arei^red time Uitsinali #it|,lii^B&i£^inw'l)o forrent»the 

mo»B hdlig dnfej^mhe Befeiulanes hhd distndm^'for&S/^ Pi^tiffneed 

At the trhii 4>ilbre M^Jipsks sittings aflier! pie. 

Ihs^tei^'^O'I^ufoAtdl^ snessp^ded^^i^ shewing, dse amount of 
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, 1824 . 



sequence of an arrangetnant no sale 

of the goo4s distrained todk place» the gave a ve^* 
diet for the Plaintiil^ damages only 1^.; ami the learned 
Judge eertid^ to deprive him pf vmfs. 

VangMn Serjt) on the part of the Defendants, np^r 
moved for a ilile nisi to set aside this Verdict, and enter 
a nonsnit, on the grottnd» first, that the gist of the 
action being the excess bf the distress, that excess could 
not be shewn till the FtahitiiF first established what sum 
was actually due, and that thercibre it was material 
for him to have shewn that \l, 3r. was the sum due, 
although that sum had been mentioned under a sdlicH. 
Secondly, that the action for an excessive distress 
would not lie, unless there had been a sale of the gbbds 
distrained; and that the sale having in the present in¬ 
stance been abandoned in consequence of an under¬ 
standing between the parties, the Plaintiff Ought to haVe 
been nonsuited. 

A new trial was also prayed upon a quWion of fact, 
in case the rule should be refused as to die entering a 
nonsuit 

I 

l^ut, as to the first point dm Court was clearly of 
opinion, though the present action vras vexatious and 
ought not to be encouraged^ that It was not inc.umbent 
op the Plaintiff tO'^'prove as the sum retdly due for 
mt the predbe amount stated in the declaration, the 
suh^^MQ^ allrg^tion beings that more was distrained 
for than was actually due; and m to*the sepond, that 
the afnaogement between the parties r^iSpecting the sale 
of the goife distrainodi ^dijl not ^ivest' the Beindff of 

•a • . . .4. a. j . Ja.. .« ^ 


ttulo !|iefu^. 
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Edwaiids t’. BliLL ami OUicrs. /an.*?. 


^ASE for a Kbefl. The declaration, after an JaatW- ‘^‘‘cJar- 
(luctory statciaent, that the Plaintiff* was a pastor pefendlnt 
or minister of certain dissenters at Otc0 Marker withpubhsh- 
ebarged the Defendant with having falsely, wickedly, 
and maliciously published of and concerning the Plai^- againS the 


tiff* as such pastor, a libel to tlie tenor and effect fol- Pl-iintifl"* a 
lowing: 

o minister. A 


“ A serious misunderstanding has recently taken seijous misun- 

place amongst the independent dibsenterh of Great Mar- 

/ote and their pastor, in consequence of ijiorae personal takeu place 

invectives publicly tbrowh from the pulpit by tlie lat- an»ong«>t the 

ter, against a young lady of distinguished met it and UissXte?'5‘ 

spotless reputation* AVc understand, however, that the GreatMarlou 

• matter is to be taken up seriously^ Bnch Chronicle'* 

1 be Defendants, who were proprietors of the Ttnm yuence of 

newspaper, pleaded, First, the general issue, So- personal 

cund, that before and at the time of the speaking and 

jmblishing the several scandalous words by the ^id thrown fiom 

the pulpit hj- 

the latter, against a young hdy of fli'rtingujsheA merit and «p6tliMiai reputation. We 
understand, however, that the »wwr is to be tahe^n up wriounly, Butks Chronicle.” 

I'he Defendant pleaded that the PialntilT, 'whil,-| oCiriating as minuter, published 
from a p.art of a chapel assigned to him as mimSter for the delivery of a sermon, to 
and in the presence tif his congregation, tif and concemiog one AC, F.» a teacher of 
a certain Sunday ach^l, the e(.andalous words following : ** I have something to 
say, wiiich I have thought of saying for some time, ham«ly, the improper conduct 
of one of the lemele tetchers, her name i& Misst Ftdur $ her coadnet is a bad example 
a,nd dhaprace^ to Jthe achpql i and if any pf the chiUnen dare aUt her to go home, 
she shall he turned out of the tehool, and never enter it again* Mi«8 Faif does 
thori batrii than good t»d'thereby gave grehi offence *0 divers of the dissenters, 

to wit, one and one . . and ^ aerious misunderstanding 

ipnongst the ihas^ters* Verdict for Defen4apt t Held, upon motion to enter a 
vei^d for PUafitiiF nm abitmu veredkto» tlmt the plea wai a sufficient answer to 
the libel charged. 


K0 4 


Plaintiff; 



.OASES i» 

a^. liepB^idtot m€ifttli^l«4]j>U^ 

JM assk^dm^ Itertbb 

^dtrdajr .school, nnd sii»> petiHitIfV 
anfi'ifflK^tless jeputdtioh, dint ibol&iHitlid; isbU 

^koDlvii^ bcfom^e llhlies of faint¬ 

ing' s$^ |)dbluliliig the «arerni^!9t^9j90^ libels bj^ thn 
£>efauimts» as in the dseku^^n mcnidohed,' 
on^the' 4tfo.of Aprili <Qrttift Miiifikfw aforesaid, 

just before bfe preaching and deliv'oriwg a certain dis- 
'Oonnset os' semibn,*th«n ond tbeie by him, m such pas- 
Sbrvor^iiHiuster addressed and pfeached to a certaiir 
foongrfegation of the sfdd dissemeiis assembled Sav the 
(jltirpose of (amongst other things) heating'fli4 said 
discourse or sermon, in a certain chapel^^and whilst he, 
the plamtilT, was officiating in the said chapel as pastor 
' dii minister, spoke and pabMsbed from a certain part or 
station of the said chapel, s^lgned to him as pastor or 
mlaister tfor the preaching and delivery of the diseontse 
iorsarmon, and’to and in the presence of the emigre- 
-gatioQ, df fnd concerning Margaret these scandal- 
^s wolds following 5 « I hare something to say whfoh 
dionght of saying for smne time, namely, the *iht- 
f piT^l^fdimduct ofone ofthe femtde teachers, her name Is 
Misls i^nin/'‘iier>condiic|vi| a bad example and disgrace 
s^liooVand If ai^ ef the children dare ask her to 
' gjb biimev idle shaU be tni«i«fdb«K of the schex^ and never 
iente 0 i^.o§»in ;alili4s* jra^v^bes^iaore harmtihan gnod f 
, nhd ttesAiy ^ve great offhnce'<a!> divers 

iKddi.dihmtvtei#ltbMv«o^ W’igkt'^^e 

one 

-joae cftid 'Oe#sid«idd<^U^detfo#‘«^ 

.>ataadiiig 4^Bh%d»4hd sCliMesell^ thhdbckbitfon 

to wit, ae dto several times when, &c. in the declaration 
mcntione^*^!$l^d |»folih the ,sati|ioie«t^Mtild the 

deckratkHi^*th4itfoiied|^w|^ laivh^ i&0i^ W the 

I 


cause 
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j^tMng atid' pdb- |!8t4C 

<W«jg tneiitioiiea, ^JJT***^ 

Tliewwefe tilths 

tW'^ngtd e6&^ ttpan fdbd(j|i\is|aD vrau jolnecl. Bsut. 

t the ii|«il Smw^ mijiDiiinndi 

ii{|dr»2rryR% teem k»tr ^ ivi^dlct ^hc^vii^ h^cn 
,fbiiml f<?^;t|ie*PlamtlS‘ rninthe |^erad ea^ue^ with j4iCtf. 
tlamagasb andibe the JDleiMimta^oh the ^metal phtii% 

I j 

Pt:U Seejtt in the ln^ term dohliitpedi a rule nisi^ lo 
.filter up a^ve^let Ibr^ the Plamtiffi motni^hhetaiading ilte 
venVet fiMiad fpr the Beteitdimts on their special pleia» 
lOn the greoad thet the plma were no answer to the 
, charge in the dedaratipm 

, Vaug/taft a»d Taddjf 8«r]ta* .now shewed cause. The 
pl$a supports Iq enhstance oU that is stated in the 
^jahegedy lihieh end the Plaiittiff' cannot recover imless 
4ie shows that the Defendants* publication contaiped 
and maKckfits misr^resentation cf die espiges^ 
f dobs used by the Plaintiff. In I^ewis v. Clmmi (a\ 

.4he Defendant, in addition to stating the Flaiiitiff*s 
{a'oeeedings, dharac^erisad them with a thaai^Rtg pf 
his own, Shamdhll Condtul^, nf an Ajttpme^ ;** Ihit 
here the Ubel simply chafgas dm Baintiff wi^h thb hict 
of having employed persoitalv in;methras had the p^a 
supports the ^arge by setting ppljllie iangmsgernM* 

^ThistW dm^ntdy course the^Defendaids 4eu]d: take, 

have.theen paimdttad.jdiiH^ In ge- 
.t«Ktniy 4o the |iM ^ 

It is suU^I if Mminis set out 
% as^tahi^ of ihtr.cha^ecoii- 

^ those 

^<)hlfipds .#&|^ adPitdtnlm<|}emi^ 

Pdt 



im*- 

]^WA9I3S 

V» 

Bbiu 
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tlj#t,t|ic jjfoijd# 


differing in ih^'.follpwiiig 

in thn JUl^cl: Firgjt, it past be mfei^*edC^%Nai the libel,.’ 



Iliet, in eonseqaence of wbnt bad oeeni^rifetb a misun** 
detistanding ^^nirqse between the disSeti^ting minister ,«id 
his cppgrcgaUqn; vrh^eas, by the plea it U alleged, 
titat die. .pRlbianderslanding exiated only wncwigs^, the 
congregatiqn,, in conaqqnence of what had occurred,, 
^dd nht batween. theni and tlieir pastor. Secondly# 
it ihust; bd inferred frpm the libel that the invective 
ip fjudftiph, was dcliveretl from the pulpit in the cqarse 
of a sermon,- whereas, according to tl»e plea, it was 
delivered previously to the sermon. Thirdly,, tlm plea 
contains ' notice or justification of the imputation 
conveyetl by the, l^ist words of die libel, that the mytier 
was U) bo up seriously. Tboso words arc a gra¬ 
tuitous comment upon, the occurrence by tlm editor, apil 
full within the objection ruised in Lewis w ClmetU. 


"^he ^ase of y^ Meadom tunmd on the accu- 

rufz^;^ th^ words of tlm lib«d, ,apd ^'o** on, the precision 
0 justification. Fourthly, the language em- 
pJoyqd Plaintiff was ijpt invoebye, but merely 

ftp,o|^ti<m course. pui?siied by Fair* 

'I* Thia waft a motion tq enter up a ver¬ 
dict |pr Ifie plaintiff ia m action for a,4ibel, notwith¬ 
standing Befen^ts, upon pleas 

ju^ifying, |hq,iihph ,Jhc;-Plaintiff:stp^,filing to bo 
thq,pa#tpr:.nE dii^^er^,,,and, aftep? 

of good ;c|»8r 

Ainr 
■#rf ihe 

.%hM 


pr9pr4etpy^r|^i|,l^-,;yr^c« ,»^w^pape%;-;'; 

dieters of '^ea$ Marlaw\md their pastor, in consc- 

** quence 


^e usual i 
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|>ublMy dirownYrom 
by the latbsr hgiiSa^t ii youltig lady of dJetin- 
gaithad iwid spotless reputation* W6 tihderstand* 
however, thiSt the matter is to bo taken up seriously. 
Bucks Ckrmick,* Undoubtedly the gist iudd sting of 
the charge contained in these words, is, th^t the* Plain¬ 
tiff, by pouring forth scandal and invective from the 
place usually devoted to moral and religious instruction, 
had occasioned a misunderstanding between himself and 
his congregation, and that the matter was to be taken Up 
seriously. This is, indeed, a grave charge, but the De¬ 
fendants justify it as follows: ** That the Plaintiff, just 
before die preaching and delivering a certain discourse 
or sermon by him as pastor or minister, addressed to a 
certain congregation of dissenters, assembled for the 
purjxise of (amongst other things) hearing the said dis* 
course or sermon in a certain chapel, and whilst he 
the Plaintiff was officiating in the said diapel as pastor 
or minister, spoke and published, from a certain part or 
station of the said chapel assigned to him a^ pastor or 
minister for the preaching and delivery of the discourse 
or sermon, and to and in the presence of the congre¬ 
gation, of and concerning Margaret Fair s these mnda«* 
lous words following: ** I bavfe something to say whidh 
I have thought of saying for some time, namely the im¬ 
proper Conduct of one of the female teachers, her name 
is Miss Fair^ her conduct is a bad example and disgrace 
to the shool; and if any of the children dare ask hdr 
to go home she shfdl be turned out of the school, and 
never enter ii again* Mi^ Fair does more harm than 
good And then they allege, that the Plaintiff th^t-eby 
gaVe dilbice to divers of thedhsmitersi m Vvit, 
and occeaioned a serious rnUunder^anding^amUigst the 
said dbeentem; ^ 'Now the "first objection to the strict re¬ 
levancy of this justification is, ' that the charge in the 
bbetan Invective uttcaed by 'ihe^Plhifiiiff hi the 
, ; i( •« « 1 course 
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V. 

Baia.. 
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ie£4. 


Bowards 


Bell. 


tfoorse o£ iiv seiln^. 1 <ib 
convey any sttcft iniiRnln^i' 

great di^rencc Jf the fact ^eife^fXS^^ ikt Oh«ti?ge 
that the Phumiff delivfjired pensonitl iiwi^otives fiom ttirt? 
}iii!^it) ami tbht J# also the ^ateme^t c^tained jin thO 
pleft. Has PJairttiff thOn tttteted personal intdcUve? 
If 1 Ondeivtaiid: iwhat is meant by personal imcctive,'bc 
epnld ^cavedly have employed stronger language fpr that 
purpose* ** Her eonduct is a bad example and disgraee 
to i^e odtoCd.^ And^not content with that, he goes on 
to ettyj « Miss Pait does more harm than good*** These 
expressions dearly constitute personal invective. It ts 
tame thm; the libel ascribed to the I>cfatdants ia the de-> 
datatiou goes on to say, “ It i*? understood the matter 
is to be taken up seriously s” but the gist of the libd is, 
the charging the Httitttiff with having delivered invect¬ 
ives from the pulpit. It has also been urged that the 
allegation that *< the matter was about to be taken up 
seriously,^ implies that chatges were about to be pte-> 
ferred against the Plaintiff by his congregation, and that 
tho justiffsation (^ntdns no answer to this part of the 
hbd. X do not sto that the dlegdtion necessarily conv^s ^ 
any such meaning; it is only allied as that Wbldt^ 
natikt^y'followed upent the Plaintiff^s cmiduct on the 
ocmsnoti in ijoestioit; and the dharge on the subject of 
his conduct is substantially met and answmed in the 
baa furtoer been objected, that the libel ^ 
alleges a ndtunderstam^ng to have aitei between the ^ 
paoiw and his,nobgi^atktti, wHIe tho jUilSdcatiOii'* 


the cbngi^gatMn: but evoh hi thal'^reipeet 4k 
teitially supitons the^ stkdm^ 
and thd Mti^dileh h^ 

must, thdr^oto, be discharged* j *?fjT 

, Sksf’i Hi 

Pauk J. The charge complmned of in this declar¬ 
ation, is, that dm Plaintiff had been guilty of pronounc- 


tiarr 
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V)gr4»fCrp>»i *l|e ^*ml It woiriil 

1^1*6 hfd merely re» 

^rmed thib u>tbe they are therefore dbiiged to 
pefttcplarise* c^ad they aay* that the PlaintIC whilst of*» 
fMiiting as fitiisisteri pttUHshed frotn a part of a efaape! 
assigned to^hint os mmister for the deH^teiy^f a sfermon, 
to and in the pi’esence of hts eongre^tloli» of and con4 
corning one M* Faii\ a teacher of a e^^tain tSdoday 
^hooh the scandalous words set forth in the seqoeh It 
was not necessary for them to say’dbMit thit took fdoce 
in the course of a sermon; no such allegation was ooiif 
tained in the libel complained of; hot the esepreaeiom 
thc^ hove particularized are clearly personal ipvecdve of 
a very serious oast. As to the alle^ion touchit^ the 
misunderstanding between the congregai^Qn tmd their 
pastor, the gist of it has been ^^qmpletd^y met in tbCf^ 
language of the plea, and the ^tement that the matter 
w^ to be tak^ up seriously, though part of the pub¬ 
lication comiil^ed of, can scarcely be termed libellous. 


m 

* 


lHB4t 

EoiiHaDa 


vr 

BUXIrt. 


PunnoooH J. No person can use the pulpit for the 
purpose of invective against individuals^ and the De- 
fopdants were entitled to justify in this actiom by shears 
ing that whaf; they had all^d against the Plaintiff in that 
respect was borne out in foot. In snch a ease it is 
dent if the substance of»the libellous ittatdnent be justt* 
fied? it is unneoe»«ury to repeat overy word which might 
have been the subject of the origmfd icomment* As 
much mgjst bej^^hed «s xoeefis dbe sthig of tbeebaxge^ 
ap 3 ^ thing be contained in 4 «ohal^ uhloh^does 
iM?k#4Aifo % #?gof4<^ that need nothfelpstijSfid.' In 
fou^pregfpt'ica^tha j;>efondants havovim^el^ jUadded 
i^^jimserted In cpmplniiiedM lUMi the rule 

most therefore be 7 ni.. 

Bisdborged. 
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Jan. 29. 

Where De¬ 
fendant was 
served with 
an order of 
court to rein¬ 
state forthwith 
premises be¬ 
longing to the 
Plaintiff: 

Held, that an 
attachment 
could not issue 
against him 
for disobedi¬ 
ence of the 
order* unless 
the service of 
it was accom¬ 
panied with 
an oral 
demand of 
performance. 


Bodinoton V, Hudson. 

THE Defendant, under an agreement' entered into at 
the trial of tlie cause, had been served with an order 
of court to reinstate forthwith premises of the Plaintjfl’ 
which the Defendant had injured, by pulling down an oid 
partition and encroaching on them by a new one. On 
serving the order of court, the Plaintift''b agent omitted 
to demand orally of the Defendant a compliance with 
the terms of the order. 

A rule msi for an attachment having been obtained 
in consequence of the Defendant’s non-compliance, 

Vanglian and Taddy Serjts. insisted that the Defend¬ 
ant could not be in contempt unless an oral demand of 
compliance had been made; and they cited Brandon v, 
Btandm* {a) 

Pdl and Peake 3erjts. in support of the rule nfsi, 
admitted, that by the general rule a demand was ne¬ 
cessary before a party could be in contempt for dis¬ 
obedience to aifl order of cottrt; but they contended, 
that a case like the present must form an exception 
to the general rule, which applied chiefly where the 
wilful dibobcdience to the order of the court could 
not be Ofmplete without the intervention of two 
parties; as in the instance of an order to pay money 
ieU; a given tiiho or place, where there must be a receiver 
as well as a payer. So that, unless the receiver were 
present to demand compliance with the terms of the 

(a) i .9.ejfP.394. 

order, ‘ 
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onldv no contempt could be committed; but in the 
present instance^ l^he order was to be executed Jbrthwith, 
and the house was always ready to receive the rein¬ 
statement required, so that the service of the order was 
in itself as complete a demand as the nature of the case 

admitted. , 

• i 

Gifford C. J. All the authorities shew that before an 
^jittachmcnt can be enforced, the party prooeeCied against 
must be proved to have committed a wilfol disobedience 
of the order of court: as in the case where a party en¬ 
gaged to pay money at a cotfee-housc between the hours 
of ten and twelve, he was bound to be thete withm the 
appointed time, and if he failed ho could ha%o no de¬ 
fence against an action; but the law being otherwise 
with respect to an attachment, JS^e C. J. with great 
reluctance refused to compel performance by that means, 
ebusidering tim practice imperative which requires per¬ 
sonal service of the rule, and a personal demand and 
refusal before the party can be deemed in contempt. 
It has been forcibly argued in the present case, that the 
analogy between an order for payment>of money and an 
order for the rq^aiC of an edifice, is not complete, and 
that the reasons which make a demand essenti^ in the 
one case do not exist in the other; but the difficulty I 
feel is, that in order to Justify an attachment some wilfid 
disobedience of the order of Court must be shewn. 
think, therefore, that the party moving for an attach¬ 
ment should have requested the [Defendant to set ^bout 
the work, and he .might then psJrhaps have alleged some 
excuse fof proceeding to immediate performance.' 
With great teluc^ancf’we feel cuta^ivlli teuhd W dis¬ 
charge tMs ' rule, though under the circumstances of 
the case, without costs. 

Farr. J. When I look ttt the case of Brandon 
V. Brandon, and see the reluctance which E^re C. .T. 

overcame, 


FewaNGtON 

V. 

Hcdsoio 
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overcame, in order to conform to the general rule 1 am 
afraid to act contrary to that decision, because it is saf<*r 
in proceedings of a .criminal nature to adhere to the 
strict practice of the Court. I think, therefore, though 
there has been much vexation in this case, the present 
rule must be discharged. 

Burro UGH J. This being a criminal proceeding, 
wilful disobedience of the order of court must be esta¬ 
blished before an attachment can issue. 

Rule discharged witliout costs. 

Thb reason assigned by the Defendant ft>r resisting 
the order of Court, was, that the partition bo had pulled 
down having been erected previously to the passing of 
the building act, and in a manner inconsistent with the 
provisions of that act, the Defendant could not reinstate 
it, that is, restore it to exactly its former conditiou, 
without a violation of the provisions of tliat act. 

But the Court were clear, that under the order to 
reinstate^ the Defendant was bound to erect a new par¬ 
tition conformably to the provisions of the building act, 
the increased expence of such a mode of erection having 
been cast on him by bis own conduct. 


ISS^. 


DodiXg'ion 

Ilunsox. 
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(IN Tim UXCIIEQUEll CUAMBEK.) 

Wajkins V. Flanagan. ay* 


j[rHHOR from llie Court of King% Bench, 't'lie de¬ 
claration was in debt on iin annuity bond, to winch 
ihcu wcio St vcial pleas and dcmurrcib. The cjiicstion 
aio->e upon the clFcct of the eighth and seventeenth 
sections of the statute 49G.fi. c. 121., and the facts 


A suiefy uiidti 
an anninty- 
tleetJ, \\ ho h i j 
n cktnied the 
aimuiiy stihse 
(juently to the 
hankrupti y 


upon which it tuined may be thus collected fropi the 
pl(‘ idings. On the 5th Mcifc/i, 1811, the Plaintiff' below, 
as sin tty for the Defendant below, join(*d with him in 
the evt'cution of an indenture, whereby the Defendant 
bcloW gi anted an annuity of 300^. annum to Jamt's 
Matiin, and abo a warrant of attorney to confess a judg¬ 
ment for sccuiing the payment of the annuity. By tlni» 
indenture the annuity was made redeemable by the Dc- 


aiul certificate 
ot the gram or, 
may maititam 
an action 
against the 
giantoi foi llie 
sunt paid on 
account of 
It deniptioi), 
aithough the 
grantet may 


fendant below and Plaintiff* below, oi cither of them, If 

. the value oi 

they, or either of them, should deem it expedient, on the annuity 
payment of the sum of 2175f. with such arrears as might 4'; G. 
happen to be due. The Defendant below exccuicu a 
Ixind to Plainlifl’ below of the same date, wherein the 
indenture was recited, and of which the condition was, 
that the Defendant below should keep the Plaintiff 
lielow harmless and indemnified from the payment of 
the annuity, and all loss, damages, and cxpences, and 
from alt the covenants, conditions, provisoes, dcx.iar- 
ations, and agreements, in the indenture and warrant of 
attorney contained, and from the payment of all sums of 
money to grow due thei eon, or bc’comc payable in respect 
or by virtue thereof, and flora all actions, &c. I’hc 
Defendant below became bankrupt m N<mmbetf 1812, 
a<id obtained his certificate in 1813. Mathn 

VoL. I. F1 pioved, 
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^jn-OTcd, iimler the commission, the arrears then clue, anil^ 
pioveil, in virtue of the seventeenth section of the , 
T. salil sUitxite, the value of the annuity ascertained as 
Tf AN..c-\v. thei’ein directed, and the value so proved exceeded the 
sum ol 21751. This proof was made without communi¬ 
cation with the Plaint id' below. After f;bis proofj and 
after the Defendant below had obtained his- certificate, 
but before a final dividend had been made of his effects, 
the Plaintiff below, for bis own sake, redeemed tbe?*- 
annuity according to the teians of the deed; and now 
brought this action to recover from the Defendant below 
the sums paid for the redemption and arrears. Various 
breaches of the condition of the bond were assigned; 
the first, for non-payment of a sum advanced to cover 
arrears ,due before the bankruptcy; the others, for non¬ 
payment of arrears accruing subsequently, and of a sum 
advanced by the Plaintiff below to redeent the annuitv. 
Ihe Defendant below pleaded his bankruptcy and certi¬ 
ficate generally and specially. 

To these pleas there was a demurrer and joinder in 
denmrrer, upon which the Court below gave judgment 
for the Dcfenrhmt below jis to the first breach of the 
wxndition of the bond, and for the Plaintiff below upon 
the other breaches. 

for the Plaintiff in error. Demands proyeable 
under a commission of bankrupt being barred by ti»e 
bankrupt’s certificate, if the Plaintiff’ below could have 
proved under the commission of the Defendant below 
tlie demand made under the various breaches of con¬ 
dition subsequent to tbe first, the certificate of the 
3)efendaut below is a bar to that demand. Whether 
or no the Plaintiff Ijelow could have so proved, must 
depend on the construction to be put on the 49 G. 3. 
c. 121. Ry the eighth pclion of that statute;, any jmr- 
son who shall be surety for, or be liable for any debe 
of the bankrupt, ami who sIuiU have paid ihe debl 

’ 1 (even 



4 ? 


IN THje 


& &tH Years or GEO. IV. 


^ tlie 'bbitmiis'siojri'' liliatl Have' issued,) may,' 

if* llid'tjbbditbt* sfiall' liave' plrweS liis debt dntlbr tlie 

ibplate of tjb'e fcreditor, as to the 
dtVid^^s’U|kM sb'cft' ^rbof; and if the creditor shall iiot 
haVh'|)i‘m''cd,*'istich surcty ifiay prove his demand iii re¬ 
spect of shell payriient, as a debt linder the conimission. 
Notv the Court below, in holding that the plaintiff 
. below, b}^ redeeming as a- surety the aniuiity granted by 
the bankrupt, did not pay any debt of the bankrupt, 
and therefore could not prove such paymCrit under ’ the 
bankrupt’s commission, have put too narrow anti tcch- 
nical a construction upon the word debt, which, with a 
view to the beneficial oper^atioU of the' statute in fawiii* 
of the bankrupt, must be taken to mean any charge or 
incumbrance to which he was subject. Tfaht the an¬ 
nuity with which the baUlcrupt whs charged Was equi¬ 
valent to a debt, and that the redebtning it, had the same 
effect as‘ paying off a debt, is martifest froth the cii*cum- 
stance that, after the surety hod redeemed the aitnuity, 
the grantee could no longer have any claim againist, or re¬ 
ceive any dividend out of the bankrupt’s estate; but the' 
surety who had so far relieved the bankrupt’s estate of 
a clatni against it, ought iii justice to be ehtitled to, 
}n ovo a debt to the same amoun^ and faldng 'thd wbole 
clause oT the act of parliament together, this appears to 
have been the intention of the legislature. 

Admitting, however, that the Flaindfl* below could' 
not prove under the Commission the suih he had paul 
for redeeming the annuity,’ still, if the grabtCC of iii^ 
annuity,, by Meeting to prove udder tfib cOmml^ioti, 
ha% dfeeharged' the bartikrupt from aif fhtidrO dtknimds 
in of the Annuity, hi4 accessory dehiUnd* Egalnst 

the Pla;^Wff''befOw, as surety, follows Me 'eVeiEit of the 
prinfcijiat ^^ahd, aridlike that falls to the grOUfid; vi'hat-* 
evi^r^ surety' after this pays Mh 'Oi-antee in 

rbspbcl oT mVntfIty,’ hb pays iii his oWn ^Vodg, and 
caiiiiOt'claim it again at’the hands*bfthte'blihicrupt, ' 




F f !> 


Now 


, 1821 . 



Watkins 


V.. s , 

Flanagan* 



4,16 

1824 . 

WatkiJ^s 

n>. 

Flanagan. 
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^ Now the grantee, by electing to prows,!, unden^tb® 
commission the vaUte of his anhoity ptirsuklt tto the 
seventeenth seetion Of 49 G. S. 'C. 124 4 .dO&i, undfej* ^the 
express words of that section^/therd^y iMscharge the 
btmkrupt, if he obtains his certlhcate, from'all demands 
whatever in respect of snch annuity ; anti the fourteehth 
section contains an 'enactment which precluiles a party 
from proceeding in an action where he has ele(4;ed to 
prove under a commissiem. • 

If it. shooM be argued, that the discharge of the 
Imnkrnpt and of the principal demand do^ not ne* 
cessarily, and in all cases, discharge the surety and the 
accessory demand, at least it may be contended^ that it 
has tills eifect under the circumstances of the pres^at 
case. ■' , . ‘ _ , a 

First, because the bankrupt's estate being burthened 
with the demand arishrg out of the ^antees profiting 
the yalue of hk annuity uiida? the commission, and 4he 
surplus of the bankrupt’s estate, if any, being diminkhed 
to that f3Xtent, the benefit which the grantee may 
rive from the proof ought not to exceed the barthem 
imposed: with the advantage <t>f proof, whatever it may 
be, he must take the disadvantE^ of forgoing all fartb«^ 
claim against the. bankrupt, and must be .satisfied wkh 
obtaining tlie same propordoh of his claims as the other 
creditors. But if .i after such propi' the grantee has any 
fitrtfaer claim in r^pect’ oF the annuity, and the surety 
is;justified in paying it ojlF, the surety may afterwards 
recover frm® dieibankim^ die amount paid, notwitfa^ 
standing the proof by the gran^i; which amounts to 
the same thing as if the gran^ afte^ 
commission, were himself 'to elaim iuad;;ohtBlir« tha 
amount from the bankrupt <» s, ; ij; Jj , > 
Secondly, it may be urged that the surety had no 
right to redeem tlie annuity without the cod^ent pf the 
grantor, notwithstanding the language of the indenture 

recited 
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the condition in the bond, that the annuity 
should be redeemable by the said George Wtttkim 
I.^sds or either of them, if they, or 

siHther^of the^, #hould deem it e^dienh- for the sum 
of 217^/. Ew 'the obidims ihferenoe from every an- 
miity transaction, ai^t dience the intent of the parties, 
is, that the grantor should hipld t the purchase-money, 
and dint it is less inconvenieUtto him to. pay the annuity 
than to dispense with the capital, Ibr which be pays it. 
Admitting, however, that the surety might redeem the 
mmuity witliout the consent of the grantor, the grantee; 
by proving under the commission, has rendered re¬ 
demption impossible: after he has elected to take the 
Value of the annuity,, the original purclmse-rmoney no 
longer constitutes the sum to which he is entitled, mid 
tli® surety can fix on no other sum in lieu of it. 
t ^The cases which have bem , decided arc distinguisli- 
nblet in point of fact from the . present, and are, con¬ 
sistent with the prindpli^ now contended for. In 
Welch v, Welch {a)i thb grantee of the annuity never 
elected to prove under tlie commission. In Newington 
v*.Keeys{b)i bail, who had been obliged to pay the 
amount of a judgment against their principal,‘were held 
entitled to recover the same amount ’againshldin after 
he ha<]* obtained his certificate under a comiptsaiou of 
bankrupt; but the judgmjpnt notJmvjng.been obtained 
before the commission issnetl^ no defit existed 4vhich the 
bail could provt^v nor was cettain that the principal 
would lose>in the acti^Hi, or that any debt would ever be 
ostabiished against him.' 

I (in theassignees of a bankrupt 

having nli^cted'not to take a lease belonging to the bank¬ 
rupt, sued the bankrupt's surety upon breathes ofeove- 

Taunt. 

F f 3 nant 


1824 . 

Waters 

V. 

IFjtrANAqANi 
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IH24. 

yl«WWi/ 

Waimns 

V. 

Fr -VNAttAN. 


iiAUt arising after the bankruptcy, and the sui^iy in 
turn was held entitled to recover against the b^nkropt^ 
notn Uhstanding his certificqtOt for the claim agnin^t 
him Jiad never been proved unde? the coinmissiom 
Enb in Linging v. Qoiu^n, (#), where the PlaiiUitii* had 
proved his debt under a coJnmission against the Deietnl*' 
ant, it was holdep he could not sue the bail; and Hammer 
V. Vinev{U)i and Sto^k v* A/oa.? (r), are in point for the 
Pcieudant h^ow», 

In Martin v« Urec1cn4l{d\ and the class of ca'wjs of the 
same kind, tlie sum proved under the commission and 
claimed of the surety, was a sum ascertained by bond, 
BO that the surety had a fixed and precise demand 
against his principal i but where, as in the present case, 
the creditor has elected to prove for the value of an an¬ 
nuity, it is impossible for the surety to ascertain what 
sum the creditor is entitled lo receive at his hands. 


Evan$i for the Defendant iu error. In a case like 
tlm present the principal is liable for any loss which 
may have been incurred on hk behalf by his surety, al¬ 
though he may be discharged as against the original 
enedttor (^Per 0ihhs C* J., and J., in Ir^lh v. 

M^D(^gaL) And proof by the creditor under the com- 
luission> even thtmgU he miiy have received a dividend, 
does not preclude him from resorting also to the surety, 
Marim vi J5b? paHe l>f!ms*\t) v. 

Sfn4t^Kkf\ Pr(fkm*{g) The creditor, in¬ 

deed, has no efoctfou, but k bound to proves and as to 
the objei^ion thatuthe sui'c^ had no authority under 
dm deed to redeeni the annuity, the contrary oppearB 
by the eiepress terms of the de^, The only question 


(rt) a Tamtt, *4^* 
lt>) X Mijfn Pi C, IS. 
(/•> X 5. C*f P. a86. 

(</) % ££f 5,39. 


(t) ^ 48s, 

(/) ibid, 88a, 


IS, 
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is whdthei* the bankrupt is, by his certificate, discharged 
from »ll claitns it| respect of the annuity, under the 
<>pcrstion of 49 G* 3. e. i. That he is not discharged 
in every possible case appears from Hmes v. Mott («) t 
and in the present case he cannot be discharged, unless 
the surety couhi prove under the 8th section of 49 G. 3* 
c, 121. Now under that section the surety could prove 
nothing bc?sides a debt; but though the arrears of the 
annuity may constitute a dot)t, a sum paid voluntarily 
for redemption, which redemption the grantee cotild 
never compel, is a means by which' tl»e' surety aVokK 
further charge, but is no debt. On principle, thei'c- 
fbr(^ it is clear that the bankrupt Was not discharged ; 
and the decisions ai*c all in favour of this proposition. 
JVekh V. fVekk, M*l}ougal v. l^ntmu (d) Hoffkmi v. 
Foudrinicr, {£) * 

Flatt having been heard in rtply, 

OiFFORO C. J. delivered the Judgment of the Court. 

This was an action brought by Z^is Flanagan^ on a 
bond, bearing date Murck 5, 1811, for the payment of 
4200/.; and the condition, after reciting an Indenture 
wlicrcby it was covenanted that Qeotge ffittMns should 
pay an annuity to James Mat-Uih ^as, that if the said 
George Watkins should at ail times save harndess and 
indemnified tho said Zkms Flamgan from the payment 
of the annuity, and from the payment of extra pre¬ 
mium for itiimrance^ loss, costs, charges^ damages, anti 
cxpences, and also from the covenants, conditions, i^o- 
visos, declarations^ and agreements, ftt the recited in¬ 
denture contained, and from tlie payment of all sums 
thereafter to grow doc thereon, and from all actions, 
lobS, costs, charges, damages, and cxpences whatsoever, 

(«!<) (/•) %Taunu^%ji^. (i) 3 A. 

b f 1 wjiicb 


1824. 

WAI’KiNs 

Fi*anaoax. 





. M CASES m 


'/t i 


I 4. the sai4 Z^h 0tinqgan DBight/^Ptf^fl hy? rw|^9Wi 

qf^jlhe nojj-pfiyrnG^itrpf |l»e, aiy^tyj 
' _ ^’:' ■ .pKcipiprp, j hy reason.. jof.. tbo i; . Ztm$} F^ne^u 

ej^uted tl^e. dofd, of ^ j^tiywlse Ipj^oveKijeelatf-- 


4i?g tliercti:^ tli,en the tg ,)>e ; . ;, f ,f p i 

, The deejaration,, gt^qs on to allege thiO yariqu^ icovo- 
nants .and prpvi^fes pc^tajhed ift the ind^nture^ apd fliS- 
, signs.^vpral |jreaohes*.i, .^he first alleges the non-pay¬ 
ment; of a surp jof .SOO/. on tho; Bth ot March, 


. ■whereUj' the.lPJaintiff was obliged to pay it, ’ 

, The ihird breach is the Defendant having become 
Mi^tolrcsot and'unablc, to pay tlje annuity, it betsamoex- 
. poilient, and, that thp Plaintilf did redeem and repur¬ 
chase it at the price of 202/;/,, and in .so doing incmral 
00 *^ 1 $ and chitrges to the arponnt of SfiOll,, 

,, It .is pat nteceasary for. to© to et|«fflerato the various 
pleas,. \yl#U,state in auhstonce, that'baring i>e- 
coine.banhrnpti and having.trained his'ce#ti6c»te,, atwl 
Mai'ih .haring profvted under the pototol^inni tte^^ 
i the annuity,, ifaikm?. k thereby discharged, 

. .,1 lay the first, breach put^pf ^the qnestippii belraittsc 
Ifiere k np, pppplaint aip to ihpJudgment of iltp court 
bplpw on titat^l^ad. .It ^;adh(lhtod diet the arrears of 
ihe,,annuity dpdipi.1^ th^hankriiptey oonsti- 

toto ,P d-^bt w?hich, and against 

.whiefe ,ppp»^|^;,as n^bar* The question 

;iipyr..|!aised jto,%p,iuh^fquent arreaijs,,and the enm 
paid It laiadmitted, diet 

^pnhl;«.pot he 4k- 
charged,^and jdlPj tdto» ipn thetoapstruption to 

be put. qa, lha|: ,.i||atiitc.; .|I'bG„.^aepripp undpit’wlfich^.tlie 
jiUrpty is.pi^rinitled to prpye ii«;thp e|ghth,?by vrifiphdtiis 
epatledf ,”^hat in all i?aisw»tof<cpintnfsfippi;pf}|^ 
sUfcady k^ed, under which up dividend.' hai.1|a?t .been 
pfade^ p»; npder, y^hich, preditot’s ?^lto Imw *3iut proved 

.can, ^rceciVC !yf in propor^ipn ,>to .*ilirir 

,,;; ■ respective 
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Without disttlrtiingl any dividend already ^ 1824. 
inMe/iidod in all cases of commissions df bankrupts hcFt- ; 
nftef to t)e isSu'edi'WherO^at the time of issuing tbe' ^offl- 
mlM^on any i|iet»on: shall be sdt^ty for' or‘^Iw liable' f?fr l^tAJsXdA'n, 
any debt of ^be habkrupt, it'sWll be Wwful for'such 
surety or pdt’sqn’liabhjj if Shall have paid the"'debt, 
or any part thoreoP, ''in disdiargO of the Whole debty al- 
rhoUjrh he may have pdid the same after the cOthmissioti 
shall have issued, and the creditor shall have proved his 
debt under the commission, to stand in ihe jplace of tin* 
creditor, ns to the dividends itjVOn such proof, aud when 
the creditorshaU liOi have proved under the commission, 
it shall be lawful for sudi Surety of person liable, to 
prove his demand in respect of such payment^ as a debt 
under the commission. Hot disturbing the former di¬ 
vidends, and to receive a dividend or dividends, pro- 
pbrtionably with the oilier creditors.” Was this a debt, 

"then, which, if it bod not beoB pro^«ed by the grantee, 
e^uld have been proved by the sttvety ? Iri order to de¬ 
termine that, we must see what the seventeenth section 
of the statute permits the grantee, to dol Before that 
statute llie grantee could not provb under a Uommis- 
?sion tlie value of an: annuity, exce^ wlmre' it wUs Se¬ 
cured bv boiuh The geventieenlh seOtiOn of that statute 

V 

enacts, “ That it slutll be oomputeht to any* annuity 
creditor of any person agUinsf whdih a cOramission of 
banknipt shall issue after the passing of this ucf, Whether 


the same shall be secured by bon’d' Or cOVieiiartt, Or bond 
and coveimM^ ’or by whatever assurance or assuf&nbes 
the same ^hall lie secaredi and whether Ih'^e^^hhll br 
shall not be*or have l>eeh any ari^m of sudh annuity 
at or b^rU'of the bankruptcy,, fo prove under 
such 'tmnmissioh’^hs 'a creditor for the valob of suclran- 


ittwty^'Which valuh- tlie commissioners shall" have power 
“rand are hereby rcqniriefl to ascertain; and the certificate 
of«^vcry bankrupt, under- whose oohmiissibn Such proof 
- bliall 
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1824*. shall be or might have been made, shall be a discharge 
WATKms ^***^^' bankrupt against all demands whatever, in re- 
spect of such annuity, and the arrears and future pay- 
VLAmoAN, ments thereof, in tbe same manner as such certificate 
would discharge the bankrupt with respect to any other 
debt proved, or which might hav^ been prqved under tl^e 
commission 

We were pressed in argument, that coming in under 
the commi^kkn is the voluntary act of die annuity ere-* 
diior j but Ibis imt exactly so, because if he does not 
come ip, his debt is barred under the certificate. It is 
clear the annuity creditor ought to prove; but could 
the surety have come in and proved the value, if the 
annuity creditor had omitted to do so ? Thore arc no 
words to that efibet in the eighth section of tlie statute; 
that section permits ^he surety to prove a debt, but the 
Value of an annuity is liot a debt: how then could the 
surety prove the value ? and yet it is only where he can 
come in and prove that the bankrupt is discharged os 
against him, ' 

As to the argument that it was not compulsory on the 
surety to I'edeem the annuity, and that he having done 
so in his Own ^rdhg, thb bankrupt is not liable to reim¬ 
burse him, the answer lies in the language of the in¬ 
denture^ by whii^ it is ex^'O^y ^emitted to the surety 
to redeem if he should find it expedient to do so; and 
it cae sesreely be exmtended, that, under the dreum- 
s4ancus,'it was not esspedimit both for him! and for 
4i^ thm the aimiiity shoidd be paid toC 

' ‘ ' ded^pment bclotv aifirmed. 
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Capon v , DiLtAMORE. 3i* 

j 

]^PON ojipositidn to R ball in cfror irt this case, !t Bail; Indem- 
was elicited from him that he did ndt know Uic 
rlanititt in error; that he had become bail at the rc- amounts to. 
tjucst of Plaifatiff in crrdPs attorney, with whom his 
son had had a conVersatbii, in Which the attorney said, 
that if his father became bail he should come to no 
harm; this the bail said he befieVed, though he had de¬ 
termined to become bail before he Was requested to do 
so by the attorney. 

The Court held that, tinder these circumstances, the 
ball must be rgected, and they refused to allow further 
time. 


The King w. The Sheriff of .//»«3* 

In the Cause, MihiiEE Bwges, 

A V * 

ATTACHMENT against the shariff for ®ot bring- The wut was 
ing in the body. The writ was ibtuiUable on the returnable on 
morrow of JU Stmis j the paSr^ &u3freiwi«»ed'to the abe- of*^/ STaX. 
rdf’s officer on the B4 of Novemberf and to the county The Defend- 
prUoii on the 5th. The sheriff had returned to a rule d^^^the 

lor bringing in the body, cepi corpus et parMim haheo, sheriff’s officer 

on the 3 d oJ- 

NpvembeTi and to prison on the jtli. 
The Plaintiff issued 4 rule for bringing in the body, to which the sheriff returnrd 
it/x lorjw et patatum hahea. An attachment having thereupon been diiecttd 
agauist the sheriff, the Comt set it aside on payntcut of all costs. 


PuiU 



CA!Sl£is JN 1IU.AUY 




I Sit. 


TJie Kino 

V, 

Sheriff of 


Peake Scijt. obtained a rule nisi to set aside this at¬ 
tachment on payment of costs, and to amend the return 
accordin^j the fact. He accounted by alEdavit for the 
delay in making the motion, and contended, that thougii 
the return was on the essoin day, a sinrentder before the 
first day of term for actual business was sufficient. Clin¬ 
ton V. Hfftmrd, (a) * 


Vavgh&it Serjt, shewed cause, but the court upon pay¬ 
ment of all costs, as between attorney and client, made 
the rule 

Absolute. 


(a) 10 Easti loo. 


f 


Jan 31 . 


Coi,Es V, Gum. 


Where De¬ 
fendant,whose 
name was 
John Thomas, 
had been ar* 
tested as 
James Tho¬ 
mas, and 
signed a bail- 
bond is JT, T., 
the Court, not¬ 
withstanding 
such signature, 
set aside the 
bail bond. 


Defendant, whose Paine was John Thomas Gmn^ 
had i>ceii arrested aS James Thmnas Qiinh and had 
sighed » bailrbond “ J* T QnmP 
Upon a motiibn by Serjt. |o set apde the Imil- 
bond, on the grpnjriid that thp arrest was irregular, 

(Serjt* edptended^ tjtat tlic signature of the 
bail-bond was conduslve against him; but the Ckiurt 
held, that the signature of a bttihbond, under these cir¬ 
cumstances, was no waiver of the irregularity, and made 
the 


Ilule absolute. 
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X^rd Elliott, Vouchee, 

^ROSS Serjt/tnoved to amend a recovery, by altering 
the parish in which the land was described lo be 
situated, the deed to lead the uses having described it 
to ^ie in a parish in which it was not situated. He 
adduced affidavits to shew iti what parish the land de^ 
scribed in the recovery was situated, and urged tliat the 
Court would make the requisite amendment, if they had 
evidence to satisfy them pf the identity of the property 
in question, which, in the present instance, was minutely 
described in the recovery and the affidavits. He cited 
Henzel v. Lodge (o)> an# 1 a* 

Gifford C. J* In that case the Court would have re¬ 
fused the application, though ihe lands were distinctly 
enumerated in a schedule annexed to the deed, had 
not the deed contained, in addition to the parishes men¬ 
tioned, the words or elsewhere,^' under which the 
Court thought thOy mil^t introduce the parish re¬ 
quired. Here there is no su<^*expres8io!n in the deed, 
nor any thing by which the proposed amendment can 
be made. 

Am0id«mA refused. 


Jau, 3/. 


Recovery. 
Amendment 
by Altering 
the name of 
a pansh, rc- 
fuHed, wheie 
another pau'sh 
appeared m 
the deed, 
though there 
was strong 
evidence to 
shew that the 
lands in the 
recoveiy lay 
in the parish 
proposed to 
be inserted. 


(a) iMRtpnUh 
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Feh. 4. 


The deposi¬ 
tions taken 
upon a com¬ 
mission of 
bankrupt arc 
not conclusive 
evidence 
under 49 G. 3. 
r.izi. of a 
petitioning 
creditoi \ debt. 


CoopEK^, Assignee of Fatejck Kenifcck, a 
Bankrupts MACHiir and Another. 

\ 

an action of tmvtn* by the assignee, to re- 
covet* property which had belonged to the bank¬ 
rupt 

At tlie trial before BtilTOtigh J., MldtUr^tcv sittings 
after Tnnity term Iasi, the' 3>efbndants having pleaded 
the gonwal issue, and given no notice of an intention to 
dispbte the'%didity of the commission, the only piotif 
adduced of the petitioning creditor*^ debt i^as the de¬ 
position on i^hich the commission was grounded, and 
which* stated the dei^ndant to be indebted to the pc-‘ 
titkmin^ Creditor in the sum syil, loif. \d, as the 
dra^ver bf a bill bf exipbange, duedsth of 1821, 

but did not state that the drawer had had any notice 
of the dishonour of the bill, or even that it hiul hern 
dishonoured by the acceptor WUUant Kcntftch The 
commission Whs sued out after the bill became due, 
upon an act bf bankruptcy commuted the 2Sd oUtaim- 
a^y before. 

This'proof beiAg exacted Ito as insufficient, and the 
Plahitiff‘^hW«^ng failed In an attempt to complete it, the 
Plaintiff was tinhwiiiited,’wUh Ubhriy to nioVc to set the 
nonsuit aside, and enter a verdict for the Plaintiff for 
J SO/., or have a new ttihl if the court should think fit. 
Accordingly,' ' r » 

ft r 

Vmiglmn obtained a rule to this effect, on the 
ground that tinder the 4ft Cr, S. r. 121, s. 10. the proceed¬ 
ings under the commission arc to be taken as evidence of 
the petitioning creditor's debt, where notice is not given 

that 
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that it ih intended to dispute the validity of the com- 1824. 
mission. 

COOPJ?K 

Pe/l Serjt, who sliewed ^ause, argued, that the effect Machin. 
of that statute was only' to make the depoaitimis admis¬ 
sible evidence of the facts which they appeared to attest; 
but whether or no the facts so attested would constitute 
a petitioning creditor^ debt, would remain sul^^t to 
dispute just os much as if those facts had been proved 
at the trial by evidence of the ordinary description, and 
that the facts contained in thi^ deposition did not con¬ 
stitute a debt on the part of the drawer of tlic bill, 
there being no allegation of notice of dishonour, or 
even that the bill had haen presented for nco0ptance: 
though an affidavit, couched in the terms of die present^ 
might be sufficient for the preliminary purpose of an 
arrest^ yet at the trial the holder could never recover 
against a drawer, unless dishonour of the bill were 
proved, and that notice pf th^t diis|iipnw Imd been 
given to the drawer.! 

Vaughan Seijjt. in Support; ofth.e Inle, argued that the 
very object of the statute was to save thp, necessity of 
extrinsic proof, and to make the pe^ltiya affidavit pf dpbt 
by the petitioning creditor sufficient evidence pf such 
debt. lie cited JSirp. Dauihai (pj, tfir shew that pre¬ 
sentment of the bill and notice oJf dlshommr was un?* 
necessary where the dr^k^'er WAS a bankrupt* 

I 

Lord Gi^eqrd C. |Thts was ^ action of tro-s 
ver to try the validity of a commission of bankrupt* 

No notice was given of any intention to dispute the 
petitioning creditor’s debt, and consequently the pro¬ 
ceedings uudpr the commission were admissible under 


the 
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Coomi 


V. 

Machin. 


tlwj statute 49 G. 3. c. 121. But those procoeclhigs 
cannot support such an action us the present, un¬ 
less it clearly appear upon the face of them that there 
was a petitioning creditor’s dfbt ^nd an act of bank¬ 
ruptcy. It has been holden> indeed, that the deposi¬ 
tion of the petitioning creditor himself may be received, 
but still a good petitioning creditor’s debt must ap¬ 
pear, and the act of parliament does not preclude the 
assignees from resorting to the onlinary kind of evi¬ 
dence. What is the case here ? the petitioning credi¬ 
tor’s debt is stated to be‘a bill of exchange drawn by 
Patficic Kmifmk^ and directed to Willwn Kfnifrth It 
is not necessary to touch on the case of Ex fuHe Dou- 
thatf because the decision there turned on the acts of 
7 G. 1. and 5 G. 2., and the (^tiettion was, wlicthei’ 
the holder of a bill might sue oat a commission on it 
before it arrived at maturity. But ^rheH the bill has 
arrived at maturity, it is alway^ necessary, in order to 
constitute a debt as against the drawer, to prove that 
the bill was dishonoured by the acceptor, and that the 
drawer had notice of the dishonour* The present com¬ 
mission was sued out on a bill against the drawer, but 
there is not a word In the deposidon about presentment 
or notice: without this, the deposidt^ is not sufficient 
evidence cf a debt An affidavit to hold to bail is a 
mere preliminary proceeding, but to support a com¬ 
mission of bankrupt,* there must be the same amount of 
evidence aa virould be requisite to support an action. 
On these depositions there is lio evidence to that extent, 
and the parol testimony adduced jn the cause did not 
supply the deficiency. 


Park J. Ift previously to the passing of 49 G, 3. 
c. 121., the assignees had sued for a debt due to the 
bankrupt, and had commenced by attempting to prove 
the bankruptcy, it would not have been sufficient merely 

to 
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to prove the bankrupt’s handwriting a»» the drawer of a bill 
of exchange, but they must have also proved the dishonour 
of the bill and notice of that dishonour. What then 
does the statutq 49 G. 3. enact? that, “ in any action 
to be brought by or against any assignee of any bank¬ 
rupt, the comc^ion of bankrupt, and the (unoeediiigs 
of the commissioners under the same, shall bo evidence 
to be received of die petitioning creditor’s debt, and of 
the trading and bankruptcy of aneb bankrupt, unless 
the other party in such actbn shall give notice in 
writing, that he intends tp dispute Such matters or any 
of them,*’ The act never meant that; depositions 
•should, under all circumstances, be conclusive evidence 
of a petitioning creditor’s debt, but merely that they 
should be admissihle for, as much as they profess to 
attest, and the party is not precluded from adducing 
other evidendk Unless it was intended by the act to ex¬ 
clude all other evidence besides the d^oshionV)*^ which 
clearly it was not,the petitioning cfeditor’s debt in 
this case has not been estobliidiech 


1824. 


Cooper 

V. 

Machin. 


Buerouob J. I decided at Nm* Prm on the lan¬ 
guage of the act of parliament, which is yery peculiar, and 
which never intended to make the proceeding under the 
commission condusiye evidence of all the facts essential 
to constitute a bankruptcy. No debt appears on the 
face of the depositions prodtteed at the trial, nor was 
any established by additional parol testimony. 

f Hole discharged. 


Voul. 
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^'^5- Savage Hael. 

hoWer/tho!" |^JTON examinatioo of one of Hie baM in this case, it 
appeared, he lived in lodgings, but that lie paid 
part of the rent and taxes of a house occupied by his 
partner as a tea-dealer, # 

Pell Serjt. opjiosed his Justifie:‘ion, on the ground 
that he was not a householder. *' 

But the Court referred to Hemming v. Plenty/ (a), in 
which the circumstances were similar, and the bail was 

Allowed 


{«) 1M, 


Heath t\ Harris. 

BuiJ. Notice I^OTICE of juitii^^ing bail was given for the 2d 
for a ffow, which was a Mes non; on the bail pre¬ 

senting themselves this dfty, the oUBcer of the court ob¬ 
jected, that the notice onght to have been for the third. 

^ ' 

Cmss Serjh* for tl^ bath observed, that in such case 
the bait bond might have been lutslgned, and that in the 
King’s Bench n justification on the third would have 
been regular under such circumstances. 

The Court, ho\|pver, refused to allow the bail, but 
ofiered to give tiipe cSi a proper affidavit being filed. 
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Hox-jvfLS, Administrator of Holmes, v, Muecott. 

• 

^FTER verdict at the Lent: assi/.cs, JS2S, and before 
judgment was entered up, the Defendant, in this 
cause, gave the PIaintifl'notice that he intended to appl^' 
to the Insolvent Debtors’ Court for his discharge, under 
the Insolvent Debtors’ act, That court, on the 2tfh of 
June^ 1S2H, adjudged him to eighteen months imprison¬ 
ment for fraud, “ at the suit of some one or more of his 
creditors.” In October last the Plaintiff died, and ad¬ 
ministration was taken out of his efibeb, but after the 
verdict no further proceedings were taken against the 
defendant, th'P'rule of this oourt beittg, that after a 
prisoner has given iioti<tc of his intention to apply for 
a discharge under the insolvent dclitors’ act, he shall 
not be superseded by reason of a plaintiff’s forbear¬ 
ing to proceed against him, untif sonic rule or order 
shall be made in the cause by this court, or one of the 
judges thereof, 

Vatigkan Serjt. had obtained a rule nisi to discharge 
the insolvent out of custody, at the suit of the present 
Plaintiff, on the ground that the suit bad abated by the 
death of the intestate, and tjiat the rule of Court, and 
the order of the Insolvent Debtors’ Court, could only 
apply where a suit was still pending. 

Cross Serjt., fpr the administrator, relied on the rule 
of Court, and contended, that the administrator was a 
creditor, entitled to detain the Defendant, under the 
order of the Insolvent Debtors’ Court. 

G 2 


Lt! 

1824. 


Feh, 4. 


Where De¬ 
fendant, ifter 
vprdirl ap¬ 
plied for his 
discharge 
under the In- 
6oI /ent Debt¬ 
ors* Act, and 
was sentenced 
to eighteen 
monihb im¬ 
prisonment : 
Held, that 
though no 
further pr<»- 
ceccUnps had 
been taken, 
the death of 
the Plainliff 
did not entitle 
the Defend¬ 
ant to be dis¬ 
charged at 
his suit. 


Lord 
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T^ord Girrono C\ J., aftor stating the facts, said, 

Tile Defendant, by giving notice of Ids int@ption to 
come up under the insolvent debtors’ act, rendered it 
unnecessary for the l^Jalntiff to take further proceedings, 
lliat lieing the very object of the rule ol‘ Easter^ 3 G.4. 
After this the Plaintiff died, but ad/ninistration was 
regularly taken out, and the administrator became one 
of tlie Defendant’s creditors. It has been urged that this 
suit abated by the death of the PlaintiflJ and perhaps, 
strictly speaking, tliis was so; but the rule of Easier, 
G. 4. having rendered it unnecessary for the Plaintiff 
to proceed, and it not being necessary to detention under 
the insolvent debtors’ act, that a party should be in 
custody under execution, we think the rule which has 
been obtained in this case must be discharged. 


The rest of the Court concurred. 

Rule discharged accordingly. 
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SAtTouN and Others, Executrix and Executors 
of Simon Euaseii the EJder, deceased, v. 
Houstoun and Others, Executrix and Ex¬ 
ecutors of James Henry Houstoun, deceased, 
who survived Simon Eraser the Younger. 


Feh,^. 


Plaintiffs declared in covenant tipon an in- By indenture 
denture, which being set out on oyer, appeared to 
have been entered into on the 2J)th of Aprils 1808, be- first part, 
tween Simon Fmser of the first })ait» the Honourable junior, 
Simon Fraser, grandson of the Arst-named Simon Fraser, 
of the second part, and Janies Henrp IFomtoun of the on 

third part; and, after reciting thatS.|^. the grandfather, 
had for several years carried on the business of a ^neral that 5.F., 
merchant, and that it had been then lately agreed be- senior, should 
tween S. F* the grandfather^ F. the grantlsoii, and^j^uginess^ and 
J. H. H,, that S, K the grandfather should retire from the S. F., junior, 
business, and that S.F, the grandson and J. H, H. should 

become copartners-therein upon the terms tl^reinafter ners; that the 

, , capital em¬ 

ployed should he 369000/., 84,000/, of which jS. A, seoior, shpuld advance for S', i**., 
junior, and 18,000/. wa» to be advanced hy The deed then proceeded, 

“ And whereas an account of all the debts pf S, F,, senior, in his business of merchant, 
has been this day taken, and the balance in hi^, favour amounts to 38,033/., and where¬ 
as it has heen agreed by and between S, t'., tenior, S- f„ Junior, and J.H. H., that 
the wholi of the debts and credits of S,, F., semot, shaii be received and paid by S. f. 
junior, and J. H. H„ and that the balance 6f 38,033/. shall be accounted for and paid 
by them in manner hereinafter mentioned; and 5. F.»senior, by indenture, hath 
assigned the debts and, credits to them, this hidenture ftirthpr witnesseth that it is 
agreed, that in consideration of i8,coo/. paid to X. F*, senior, by J. B. B., and for 
raising 84,000/., as & F„ junior’s sharp of the capital, the sum of 36,000/., part 
of the 38,033/., is to be retained by S» F„ junior, And /. B. B., and the remaining 
8033/. paid to S.F., senior, by insWlments, at sijt, twelve, and eighteen months; 
and if any of the debts shall prove bad, the loss shall be borne by S. F., junior, anti 
J. H. H, Held, that this deed amounted to a covenant by S F., junior, and 
J. H. H. to pay the debts "due from S, F., senior, in his business, at the d.ite of the 
indenture. 


o ir if 


inculiimctl 
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mentioned, witntissed, that Ibr elfi’ectxiating t]ic said 
agreement, and in consideration of the mutual trust and 
confidence which S. F. the grandson and J, H, H, had 
and reposed in each other, each of them, the said S. F 
the grandson, and J. H. H., for himself, his heirs, exe¬ 
cutors, and administrators, did covenant with the otlier 
of them, his executors and administrators^ mutuaHy by 
that indenture in manner following: (that is to say) that 
they (S. F. the grandson and J. H. H. would bcconfe 
and remain copartners as general merchants for thb term 
of ten years, to be computed from the day of the date of 
that indenturi', that the capital of the copartnership 
should consist ol: 36.0001., 24,000/. of which should be 
advanced in manner thereinafter mentioned, by S. F. the 
grandfather, as the proportion of S. F. the grandson, 
and 12,000/. should be advaheed by*/. H. FF in manner 
thereinafter mentioned, as his profiortion, and that the 
whole of the capital of the copartnership should remain 
in the business, and that neither of the copartners should, 
during the copartnersliip, be at liberty to draw out any 
*part thereof: the indenture then proceeded, And 
whereas an account m all the debts and credits of S. F. 
the grandfather, in his business of general merchant, hath 
been this day tghen, and the balanceln his favour amounts 
to SSjO.SS/. $s, 5d.; whereas it hath hecn agreed, 

and between S. F. the ^andjather, S. F. the grandson, and 
J. H. H., that the whole the said dSts. dnd civdits of S. F. 
the grandfather shall he received, and paid bp S. F. the grand-' 
son, and J. H. H. j that the balance of H8,033/. 3s. 5d. 
sliall be accounted for and paid by them in manner 
hereinafter mentioned» and that for the better enabling 
them to* Call in, collet, and receive such credits, S. F. 
the grandfather, by an indenture of assignment, bearing 
even date with that indenture, hath assigned the same 
unto iS^. JP. the grandson and J. H.II.f and then 
lurthcr wilnessed, that it was thereby agrceil, by niii! 

between 
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between S. F, the grandfather, S. F. the grandson, and 
J. H. IF,, that, in consideration of 12,000/. unto him, 
S. F. the grandfather, in hand paid by J. H. H., as his 
share of the capital, and for raising 24,000/., the pro¬ 
portion of S, F. the grandson, of such capital, the sum 
of 36,000/., part of the sum of 38,033/. 3s, 5d,, the ba¬ 
lance of the debts and credits of S, F, the grandfather, 
should be retained and kept by them, S. F, the grandson 
and J. U, H., as their capital or joint stock, and should 
belong to them in the following proportions, (that is to 
say) 24,000/., part thcreoiv to S. F, the grandson, and 
12,000/., the residue thereof, to H, H, ,• and it was 
also further agreed between F. the grandfather, $, F, 
the grandson, and J. M, IL, that 2,033/. 3s. 5d, being 
the remainder of the balance of the debts and credits of 
S. F. the grandfather,, should be pawl $. F, the 
grandson and «/. H, M,, unto S,F,, the grandfatbef, his 
executors, administrators, dr a^i^s^ by equal instal¬ 
ments, at the end of six, twehe, eigtiteen, and twenty- 
four months from tlie da|e of t^t indenture, but without 
interest; and it was thereby further agreed and declared 
between the |xirties thereto, that in case any of the debts 
so assigned to & F, the grandson, arid */. H, H,, by 
S. F. the grandfather, should thei^fler prTO bad and 
not recoverable, the “loss should be home .% SL. F, the 
grandson and J, H, H,; and it was thereby agreed be¬ 
tween the copartners, that the joint trade or business 
should be carried on undef the name arid firm of “ The 
Honourable Simon Frmer &aA Company,” and that each 
of them and their respective eisecutors arid admini¬ 
strators, should during the copartriers^p, and at the 
determination thereof, have and erijdy a several share 
and right, title,'and interest of, in, and to the said joint 
stock, and all profits arising therefrom, in the proportion 
following; 6". jf. the grandson in and to twp-third parts 
thereof^ and J, H. H, in and to one-third part ihereofj 

G g 4 and 


1824. 

Saltoun 

V, 

HonsTOiiw. 
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<and should and might accordingly, upon or at the end 
of the copartnership, receive and take his and their re¬ 
spective parts, shares, and proportions of the Joint stock 
and profits to his and their own use, without any benefit 
of survivorship: then followed the detailed stipulations 
usual in copartnersliip deeds, as to the mode in whicii 
the partnership concerns idioold be conducted. 

The second count of the declaration, in addition to the 
indenture just described, set out another of the same 
date, by which Simon Fraser the grandfather assigned 
and transferred to Simon Fraser the grandson, and James 
Henry Houstom, ail and every the debts due to Simon 
Fraser the grandfather, referred to in the abovemen- 
tioned deed, and specified in a schedule appended to 
the deed of assignment, and then averred that there were 
no deeds, instruments, or writings between the parties, in 
r^ard to the matters in the two indentures mentioned, 
save the two indetituresj and that they contained the 
whole of the agreement between the parties, relative to 
the debts and credits of Simon Fraser the grandfather. 
Both counts of the declaradcm, aifcer alle^ng a cove.- 
nant by Janies Henry Homtoun and Simm Fraser the 
grmidson, to pay the debte of 

father, and averring the death of James Henry Hans’- 
ioim, dnd of the grandimn, assigned for a 

breach, that Simmi Fraser the grandson apd James Henry 
Hoastom^ in thdir respective lifetiineB, and James Henry 
in his lifetime, after the death of Simon Fraser 
the grandson, whoni he suryived, and the Defendants’ 
executrix and executors as afor^aid, had not, nor had 
any or either of them^ paid the debts of iSiamn Fraser 
the grandfether, : owin^ by him in his business of a ge¬ 
neral merchant, on the i?yth of Ajnili 1 ^ 08 ; and that 
in default thereof, the Plaintiffs, as executrix and exe- 
cutitrs as aforesaid, had paid in respect of those debts 
10,05 IL \5s, Zd. Demurrer and joiiulcr. 


iaddti 
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Toddy Serjt,, in support of the demurrer. It may he 
admitted that where the intention erf parties is clearj a 
covenant injsy be collected from any part of a deed, and 
may be couched in any form of expression. Here, 
neither in the situation 6f the parties, nor in the lan- 
gua^;e of the tJ^n any intention or covenant be 

collected that the defendants or the intestate were to pay 
the debts of Sinim Fras^r^ the grand&ther: not in the 
si tuation of the parties, for it would be absurd to suppose 
that Hmistoun, who was interested only to the amount of a 
third in the partnership concern, should take upon hint- 
self a liability to the extent of all tlic debts contracted 
previously to his becoming a partner; *^ not in the lan¬ 
guage of the deed, because there is no express covenant 
for any such liability, no time specijfied within which 
the debts are to be. ^d, nbr any. expression froUi which 
it can be infotred that has I'eindered him¬ 

self responsible to such an extent. The lahgua^ of the 
recital refers to a past time, and to another, and separate 
parol agreement. It is quite consistent with the lan- 
gu£^e of the deed and the declaration, tliat the grand¬ 
father’s debts might have been paid under the provisions 
of this parol agreement;.; and Us the rest of the deed 
contains verha de prksentii. for instance) as to the;coye- 
iiant to ^y the grandfether 2f033?(, the recital neither 
cau be nor was. intended to be available foj^ the'purposes 
of the present action. A mere redital,dfa‘debt under 
seal will not make it a specialty» Mertins (a), 

and although it should be collected from the recitals that 
4he Defendant was to pay» yet it is po where provided by 
this deed that he shall do so; there foight have been a 
prior separate agreement for the vpaymenf ofi those 
debts, although the declaration avem' l^^ was 

none at the time of the execution of |hc indentures be¬ 


sides 


Saltoun 
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sides what was tontained in the indentures, and in such 
a case the recital will not constitute a covenant, Gemy 
V. Head [a\ Montague v* Bath (6), 


jyOyly Seijt., lor the Plaintiffl Where it can be 
understood from the deed to have been the intention of 
the party to bind hiniself by any agreoraont, a covenant 
may be collected from the whole of the deed taken toge¬ 
ther* or from any Ibrni of expression in any part of it. 
The cases to this effect are almost innumerable, but the 
following may be particularly noticed: Deering v. Ftfi- 
ringtm (c), JBmseU v. GulvceU (d), Pordage v. Coh 
Brice V. Cbm', {f) Seddmi v. Senate (g), Duke of St, 

Ians Mllis {h). Year Book, 15. Further 

than tliis, the courts have gone great lengths in extract¬ 
ing and eliciting covenants fwm the various parts of a 
deed, where, perhap®, the parties were not aware that 
they were subjecting themselves to an action of cove¬ 
nant ; as in the obvious instances of the construction put 
on the words dedt, demhit conecssii and this applies to 
the arguihent, that the i?art of the deed from which it is 
sought to charge the present Defendant is in the past 
tens^ That it was the intention of the parties that the 
Defendant should be so liable there can scarcely be any 
doubt, for why sliould S'mtm Praser, the grandfather, 
assign all his credits to the Ddfendant and his partner, 
if these lattet were not to give something in the shape 
of an equivalent^ by discharging the debts. As to the 
proportions in which they should resjiectively do tliivs, 
and the amounts of tlieir several interests, that was a- 
inatter of arrangement between themselves, with which 


(<») I RoiL Abr» Orofmnh C. 
Cro. Car, f 4S. 

(h) $ Cha. Cas- lot. 

Cro, Ehz, 6j)’. 


{g) 1 Sound, 3%^. 
(/) X Ln'inzt 47 , 
(g) 13 AWf, 63, 
(j&) x6Eajtf3Si- 


the 
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tile grandfather had nothing to do. With respect to the 
covenant being extracted from the recital, there are many 
cases in which it has been expressly determined that the 
the language of a recital may constitute a covenant, 
Severn v. Clark (f?), Graves v, W/iife (5), v. 

Carr (c), Barfo(^ v. Fremell (d). The rules of pleading 
are more strict than the construction of deeds, because 
in pleading the parties are adverse, and yet many of the 
most material averments in pleading come under a 
“ whereas;” as in trespass, case for an escape, &c. 
The present is one entire transaction, the whole of 
which may be collected from the deed, »ind where that 
is the case it is not allowable to go into extrinsic evi¬ 
dence to bhcvv another agreement on the same subject, 
Mprs V. Ansell (c), Maifer v. Everth Old v. (g) 

In Gcaty v. Read the words which it was sought to con¬ 
strue as a covenant wore merely a condition and limit¬ 
ation of a lease, Lacon v. Mertim only decided that 
the recital of a debt In an indenture does not make it a 
specialty; and Montague v, Bath turned on the effect 
of a recital which misrecited a deed and a wilL 

Tnddy having replied, 

Loro Girford C. J. delivered judgtnt^it. This is an 
action of covenant by the executrix and executors Simon 
Fraser, against the representatives of Femes Hemy Hous-- 
ioun. The declaration, after setting out a deed between 
Simon Fraser, described as the grandfather on the first part, 
Simon Fra-str the grandson on the second part, and Jams 
Jlemy Hou&ioun on the third part, alleges a covenant, 
l)y which Simon Fraser the grandson, and Fames Henry 

(ir) a Leon. ia». (r) 3 PFdi. ayj. 

\i>) I Eq. Cas, Ah . Portions, 4 Camh N. P. C. 

(f) a Mod. 87. {^) K. B. HU. T. j8a4*j «ot 

\d) j K(h, 465. yet reported. 


Jb24. 
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I.S24‘, JJomloun^ iX\i\ tlicrfby lor themselves, their executors, 

■' and administrators, covenant, promise, and agree to, 
AI. 10 UM Simon iFrasei' the grandfather, amongst 

lIousTtJUN. other things, in manner following, that is to say, that 
the whole of the debts and credits of the said Simon 
Frmer the grandfather should be received and paid by 
them, the said Simon JFi-a^r the grandson and Jame$ 
Hent'tj Homtioun; it then states the death of Jame& Henry 
Homtoun and the breach of this covenant The second 
Count differs from the 6rst only in setting out the deed* 
by which ^mm Fraser the grandfather assigned his 
credits to Simon Fraser the grandson and James Henry 
Houstoun, To this declaration, the defendants, after 
having the deed set out on oyer, demur, and the (jues- 
tion is, whether upon the whole of the deed the Coq,rt 
cOn collect, on the part of Simon Fraser the grandson 
and James Henry Hmistoufii the covenant with which 
they arc charged. It is admitted, that, in order to con¬ 
stitute a covenant, it is not necessary the word cove¬ 
nant” should be expressly employed, and il’ it were 
necessary to refer to cases in sppport of so clear a po¬ 
sition, I “might mention Steidnson’s case, (a) There, iji 
debt upon bond, the condition was, tlmt whereas the 
Plaintiff Jbad covenanted with the Defendant, that it 
should be lawful for the Defendant to cut down wood 
for lire*boot and hedge-hoot, without making any waste 
or cutting more than necessary; and the Plaintiff as¬ 
signed the breach in that covenant, that the Defendant 
had committed waste in felling wood, and the con¬ 
dition was to perform all covenants and agreements; 
and e!Xception was taken, because that the condition 
ought to extend but unto covenants to be performetl on 
fhe part of the lessee; yet the exception was not aU 


i 


(«l) I JUifU. ,iZ 4 . 


lowed, 
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Joweil, “ for it is the agreement of th6 lessee, although 
it be the covenant of the lessor,” 

The same principle was laid down in Hollis v, Carr, 
where Finch Lord Chancellor says, there are many 
cases where words will make a covenant liecause of the 
agreement, when the general words of “ covenant, 
grant,” &c. are wanting: as, “yielding and paying” 
will make a eovenant* And he held, that articles of 
agreement reciting an intended marriage, covenanting 
to settle a jointure in consideration of a marriage 
portion, and concluding thus, ** and it is hereby agreed 
that a fine shall be levied to secure the payment of the 
said portion,” amounted to a covenant to levy the fine. 
In order, therefore^ to decide the present case, we must 
look with gi'cat accuracy to the instrument before the 
Court, to see what are the expressions which have been 
employed by the parties, and what tbosd expressions 
will include. It appears that the business of a merchant 
had been carrietl on to a great extent by Simon Fraser 
the grandfather. It was agreed that he should retire; 
that Simon Fraser the grandson and James Heniy Hotts- 
toun should carry on the business as partners; and that 
a capital should bo advanced for this business in the 
manner mentioned in tlic deed;, and then comes that 
part of the instrument on which the present question 
turns, “ And whereas an account of all the debts and 
credits or5. the grandfather, in Ills business of go 
neral mercliant, hath been this day taken* and tlie 
balance in his favour amounts to 88*033/. Ss, 5d.; and 
whereas it hath been agreed by and between F. the 
grandfather, S’. F. the grandson, and F, that the 

whole of the said <!ebts and credits of S. F, the grand¬ 
father shall bo received and paid by the grand¬ 
son and J. H. H., and that the balance 88,033/. 3s. 5d, 
shall bej,accounted for and paid by them iu manner here¬ 
inafter mentioned; and that for the lK?ttcr enabling 

them 
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18^24, them to call in, collect, and receive such credits, S. F. 

Smtous grandfather, by an indenture of assignment bearing 

even d^te with these presents,” (this indenture is set 

Houswun*, out in the second count, and appears to be a deed of 
transfer to Simon Fraser' the grandson and James Henry 
Houstom, of debts due to Simon Fraser tlte grandfather,) 
** hath assigned the, same unto Si F, the grandson, and 
J. H H. Now this indenture further witnesseth, that 
it is hereby i^reed by and between S. F, the grand¬ 
father, S, jP. the grandson, and J. H, JF/., that in con¬ 
sideration of 12,000/ unto him, S, F, the grandfather, in 
hand paid by J, H. H. as his share of the capital, and 
for raising 24,000/, the proportion of S. F, the grand¬ 
son, of such Capital, the sum of 36,000/,, part of the sum 
of 38,033/. 35. 5d^ the balance of the debts and credits 
of S, F. the grandfather, shall be retained and kept#y 
them, S. F. the grandson and «J. H H*, as their capital 
or joiht stock, and shall belong to them'in the following 
proportions, (that is to say,) 24,000/. part thereof to 
S. jF. the grandson, and 12,000/. the residue thereof to 
JH.Hs and it is also further agreed between S-F, 
the grandfother, F. the grandson, and J. H H,, that 
2033/t 35, 5df; being the remainder of the balance of the 
debts and credits of 5* F* the grandfather, shall be paid 
by S, Fu the, gran<feon and «/. JST. U., unto S- F, the 
grandfather, his ek^Utors, administrators, or assigns, by 
equal instalments '^wd of six, twelve, eighteen, and 
twenty-fom months from the date of these presents, bht 
without intetestf ahd it is Jhcreby further agreed and 
declared between the j^riles hei^fco, that in case any of 
the debts ^ assigned to grandson and J. H, H., 

by S* J?»;the grandfathef, i^hall hereafter prove bad and 
not recoverable, the loss shall be bprne by the 
grandsonj^d if.” '^The deed contains inany pro¬ 
visions Which do not on the present quejU^ion, but 
relate to the mode in v^hich the business was to be 

IS carried 
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carried on. Now, what was the object vrbich the parties 
had in view by this instrutiicnt ? The elder Fraser, who 
wiis about to retire from business, engages to relinquish 
it to the younger Frakr and Houstoun^ and he relin¬ 
quishes it without a stipulation for any cbnipensation: 
a balance is struck, and it is found that there is due to 
hith a sum of more thaai 38,0004 ; He says jn effect, I 
will assign all tliis, you shall take both credits and debts, 
account to me for the whole in a manner pointed 
by the deed; Homtotm shall advance 12,0004 to*- 
wards the capital to, be employed in carrying on the 
business, and 24,0004 out of the balance due to me 
shall remain in it on the part of Simon Fra^r the 
younger. Then, as many of the credits might turn out 
unproductive, there is an expr^ provision, that tlie 
1(^, ^ any, should fall on the two partners, that is, that 
it should come into the general accoimt of the trade, 
and that the balance of 20334 should, be accounted for 
to the grandfather. There is nothing unreasouabie, 
that after the grandfather had assigned all the credits, 
the partners should take upon themselves the discharge 
of all the debts; but whether unreasonable or not, they 
take this upon themselves by exprete provision, and not 
under a mere recital, as it has been contended on the 
part of the Defendant. The deed states, << it has been 
agreed that the whole of tlie debts and credits of Simon 
Fraser the grandfather, shall be received and paid by 
Simon Fraser the grandson and JamsMemy Housiom;** 
and there is an express covenant, that they shall pay to 
the grandfather the balance of 20334 Tor the Defend¬ 
ant, it is contended that this passage Is a. mere recital of 
a separate parol agreement, according to the terms of 
of which it had been agreed the debts should be paid; 
and that, although this supposed recital might perhaps 
furnish evidence in support of another action, it does 
not aniount to any stipulation by which Houstoun 

rendered 



Saltown 


v. 

Hocstown. 






Saliohn: 


V, 

Il/IPSTOirN^ 


{'AREf? IN HtLATlV* TERM 

ircndrm! himself HnWc to the flebts under the instrtttrtent 
now put in suit. Thc'Couft^ however, most look at the 
whole of this instrument, and if they find it contains a 
clear agreement to do any act* whether in the way of 
covenant, provision, or even eiicepHon, then it clear 
that ail action' of covenant may be maintained on the 
instrument. S6 looking at this instrument, and con^ 
sidering the batnre of the subject-matter, we think 
there is that which amounts to the covenant which has 
been Correctly stated in the declaration, and that the 
Plaintifis are entitled to recover. 

Patijc J, No One can read the words “ And whoicas 
an account of all the debts and credits of the said S. F. 
the grandfather, in his said trade or business of a general 
merchant, hath been thfs day taken, and the balance 
in favour of the said S. F, the grandfather amounts to 
the sum of Sir, 5d. And whereas it has been 

agreed by and between the said S. F. the grandfather, 
and S. F. the grandson, and J. H. H., that the whole of 
the ^aid debts and credits of the said S, F, the grand¬ 
father siiall be received and paid by the said & F» the 
grandson'and and that the said balance of 

88,OSM.’1Sa. 5rf- shall be accounted for <and pmd by 
them in manner hereinafler mentioned ;** and ha^ve any 
doUbt that it was the intention of the parties that &'i»cw 
Fraser the grandsdit and Xarnet Hem^ should 

t^y the debts of Simtm Fraser the grandfather. If we 
were to hold othetwifee, they would * receive all the 
credits, and yet be under no obligation to famish any 
consideration fol* such a llenefit. As to the argument, 
that ft‘'WO«ld boii hardihip that a |>artner who is bene- 
fitted only to the extent of a third, should pay all the 
debts, that is a hardship which applies to all cases of 
partnership, and Is a matter which the partners must 

' arrange 
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arrange ainong tliumselvcs, but which cannot aifect the JSSl-, 
claim on the pairt of the grandfather, 

^ ° bAETOLTN 

BoiiaouGH J. The agreement which appears in the noesrouN* 
language of the deed, must have been entered into after 
the account of the grandfather’s concerns had been 
taken; why are wc to presume a separate and inde¬ 
pendent parol agreement unconnected with this ? ''jThe 
uholc was one transaction, and it must be intended that 
the agreement specified in the deed with resj>cct to the 
payment of the debts was part of that transaction, and 
ccjually binding on the parties d% all the rest of it. 

Judgment for the l^Iaiutifi'. 


llOBERTSON r. ( 'lauke, 1 ,.^, 

was an action on two policies* of insurance. Where a inp 
The first was dated J5tli of Janmr^j 18.20, and 
waselibcted on the ship Nepfunei valued at 8000/., for a storm that 
voyage “ at and from London to Nem South Wal6& and survey 
Van Dimm*s Land, the Easf Indies, East India islands, 

Persia, and clsewbeiv!, with liberty to touch ami call at of repa^iofr 
all ports and places on this or the other side of the Cape 

• * * iic*r 

Good Hope, until her arrival at her final jKat of dis- orij inii vjiur, 
charge in Europe** The second policy was on the and the tap- 
freight of the ship Neptune; it was dated on the Ifith 
oi January, 1821, and was effected for the sum of 4000/., Jl/lf fop the 
the risk commencing at and from the termination of 

j ».r n I r»r , t *r- COIU empcf, 

her outwitra voyage at Nm octm Wales and Fan Die-- the purchaser 

* ^ j * shortly after¬ 

wards broke her up: Held, that this wa$ such an urgent necesi-ity 4 $ iustified the 
•al^, ' ' ' 

The Mauntius is not in the East Indies, »>or an InJ-nn isiantl, 

Voi. I, }l It me/dii 
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Robertson 


Pr.ABiniL 


Zjand, to her ports of discharge and loading in 
Jndia^ die Eos/ Indian islands, and daring her stay and 
ioading there, to her final port of discharge in 
Thfe Cause was tried before Butrmgh J, at BuUdhallt 
when the Plaititifi'called several witnesses, from whose 
testimony it appeared that the NepUnie sailed from 
England in the beginning of 1820, with convicts for 
ATrtto ^tdh Wales^ having previously nndeigonc a survey 
by the government officers appointed for that purpose. 
She performed her outward voyage well, and having 
discharged her convicts, ahe sailed to Suraha^a, where 
she took in ,a cargo of rice, which ^ carried to the 
Eland of Mauriihts, where she discharged the cargo, 
and was unloaded to her very kech The rice was 
found to be pcrfrctly free from damage, and on a sur¬ 
vey bein^ had, the ship’s bottom was fbUnd to be tjuitc 
dry, and in every tespett the vessel appeared sound and 
seaworthj|. Having taken in a cargo at the island of 
she set sail for Euj'ope ,■ at the time of her 
making land at ^Igoa the weather become very 
bad, and after that periotl she cncounteretl a gale, wliich 
continued incessantly until she arrived at ^yniond's Bay, 
When Uic neared that port she was in such a state that 
the Captain was obliged to fire guns of distress, in conse¬ 
quence of whicdi the inhabitants sent out assistance, and 
tlie ship was brought into poii:. She was immediately 
surveyed, but the extent of her damage could not bo 
ascertained, as Iho hod a fhll cargo on board. She was 
ihcrefoi’e Unloaded, and surveyed a second time, when 
the surveyors, amon|t whom was an ogent OiS Uoyds, 
upon the captain’s applying Ibr advice, reconimcnde<l 
that she should be so^ as tho expellee of repairing her 
would much exceeed her original value. The captain, 
acting under this advice, and being ignorant of the in- 
suiunce efiected on h^r, sold the ^ip and some part of 
ilie cargo which had been damagcil, for about 11OOZ., 
* 1 and 
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and Iiaving transhipped the remainder) ho retarned to 
Euro^» JJo estimate of the cxpetm«f <?f repairing was 
given hievideiwiei hut It proved that the |ieis^s 
who had bought the vessel qn speeulalion hath a 
month,»brought her uonnd to TetUe wheta i»ho 
could have been completely repaired* but hading that 
course to be unadvlsable^oit accquitt of tlie damhgo she 
had sustained* thoy .bt^obo^ he^.np* Tho Befendant 
contended at the trial that the oapialn ought to have 
repatrml at any expence dian the value insured, and 
that he was entitled to a verdict on the Second policy, 
as the island of the Moi^rUm waa not an island 

within the terms of the insurance) To sup|)ort the 
latter part of the deface, Im called a witness from the 
Emt India-^house, who said he apprehended that in phy¬ 
sical geography, the Mamiim m«*>t he considered as an. 
AfrkanlhXmyii belonging to the M(t^flptscar Apv/i^pdago. 
The PJaintiiF's witnesses Inui previously, oy cross-ex¬ 
amination, staled that it was generally considered ns an 
island* The learned Judge left it to the Jury to 
say, whether they tliowght the captain justified in selling 
the vessel under the circwmstances which had been 
proved, and tol4 them, that if tltey ihougid the snlo a 
matter of necessity th<^ must find ini' tlm i^lnintiff, Jle 
also liift them to consider of tlie evidence which had 
been offered relative to the bCMIgt 0*' not,,ifin 

JruUan, islands ^ * 

The jury returned n general vcrdiiCt for dm Plaintiff. 


1821. 

HouraTStpa 

CcABxr 


Vaughan Serjt., on a fermor d^i ha^oblftin^d a rule 
to sliew cause why that verdict should npt bo set aside 
and a new trial granted, on the two objoutibne tnhen at 
the trial. < 


Pell Seijt.now shewed cau^ against the rule. There 
IS one distinction between the circumstances of Jhis case 

11 b 2 and 
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KoBcaiMJN 

w. 

Claiurc, 


and those on which the Defendant will rely: in all thn 
other cafies, the vessel, aft^r having been sold, has bc^en 
repaired by the putchas»m, and has afterwards brought 
a Inli cargo home, while in this case^ the purchasers* 
after having taken the trouble of getting the ship round 
to Tahk Bay^ found the attempt to repair her imprac¬ 
ticable, and broke her up. The captain, tooi, effected 
the sale In ignorance I7f the vessel being insured, and he 
therefore acted as he conceived for the benefit of his 
ovmcrs, whom he believed to be the only persons inte¬ 
rested. Upon these facts, it is clear that the sale was 
bond and was tlie result of extreme necessity. As 
to the objection respecting the situation of the island of 
MavriHus, the only witness called for the Defendant ap¬ 
prehended the island must be considered in physical 
geograpliy to belong to Africa^ and to form part of the 
Moda^saar An:Mpetag&, To oppose this, there was the 
evidence of the Plaintiff's witnesses, who stated that it 
was always considered as an Indian isiand, and that ge¬ 
neral reputation is supported by the testimony of several 
adthoik. In' Mallam*$ ISfaml Gazetteer k is dcscii'ibed 
thus, ** Mam km, an island in the JSast Indian Ocean** 
In Crtdvself/s Gauiteer, ** France, lile of, an island in 
the Indian Ocean** In Walker's Ga::ctteer it is described 
in the same maunOr j and in Brooks's Gaactieei^ it is dc> 
scribed as, Mauritius, an island in the Indian Ocean, 
400%ilcs teast of illekfogaicur/* All these authors sup¬ 
port the testimony given at the trial that it is an 
Indian island. 

P^'angfian airod Taidy {Soljts., in support of the rule. 
As to the sale, the only justification for such a proceed¬ 
ing, is the extreme and ab^lpte necessity of the case. 
Not^ tbht necessity dBd not e:list in the present instance, 
lor the ship Could have been repaired at the CapSi It 
was stated that the expcnce of repair would have ex¬ 
ceeded her t alnc; but if the Plaintifi’Chose to value his 

vessel 
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vessel in the policy at 8000/., he was bound by that iSSi-. 
valuation, and should have repaired her at any cost less 
than that sum. He might then have claimed his loss 
from the underwriters, as the policy was a coutraet of Ccarkf, 
indemnity; instead of which he put m end to the risk, 
claimed for a total loss, and mateniaUy altered the nature 
of the contract. From the language of Dallas 0.4. in 
Head V. Bmham (c), from the case of IMe v. The Mo^al 
^change Assurance (5), and many othejt cases, it js 
dear that nothing but extreme necessity can justify the 
sale of the ship. It is not Plough that line sale is 
made honestly and with a good intention. Asato the 
aulhorltics cited to prove the Maurtllus to be an Indian 
island, they are opposed by the Enc^hpesdia, in which 
it is called an Afrimn island; and in Paid et Virginie 
it is described in the same manner* But without re¬ 
ferring to authorities, common sense decide the <jues-» 
tion. It is only 400 miles from Madagascatf while it is 
four times that distance from the Mmt Indm^ and 
thoug^i now in possession of England^ it does not form 
part of the EaU Indian dependencies, but has a Chief 
Justice appointed by the crown of England^ 

Cur^ ada* mdtp 


liOrd GiFFOan C. J. now delivered the judgment of 
the Court, and having stated the facts of the ca&c, said, 
The rule mV, which has been dbtaiued for setting 
aside the verdicA in this case, was granted on two 
grounds. First, that the vessel ought not to have bpeu 
sold, but ought to have been repairetl. Secondly, with 
respect to the insurance on freight* thatno^sk attached, 
because the cargo was not shipped iu Utc East lilies or 
Indian islands, but at th« ^Manritimf . 

As to the o^eOfcion that the ship ought to have been 
repaired, and not sold# M is unnecessary Ibr me to in** 

<t } 

(a) 3 jB. £jr 5 .147. (A) 3 JBp Moorft iJtif. 

H h ^ vestigate 
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1SJ4. vestigate thfe numerous caseA on the subject. Jteidv. 

JloBLimov (^)j of the Gmtitudme{b)s Idle v. T'ke 

V. Jl(^al EMh, As^r, Comp* (r), Meid v. Bhnh&m (rf), md 
tLAUK£. others. This |)riucJj[ile ihay be e1earl5^ kid dntm, diaf 
a sale catt bnly be Jieriuitt^ in ehs® of ur^eut lietJessity, 
that it mdst be hndjidc'tof thh benefit of alt toneeinrtctT, 
and lahst fk strtetly wi^tched* 'Nothing fiohv p&n im¬ 
peach tbeVorredttiess of tMs principle^ and the only 
question here di^ihe evidence esthlfiisb that ttrgcn| 
iiecessfiy? The jury liaise cotrio td the cohhtnsion that 
it did; and aftnr hearJing the notes of the Icastncd Judge 
who p]Msided, I am of the same opinion. The Tcssct 
W'us seaworthy when she left the Maitri^Us ,* utbr that, 
and before she reached the Cape^ she encountered a 
severe btofm, and with the utmost difficulty succeeded 
ju making Spniimd^s B&p s there she underwent a first 
MU'vcy, with hpr car^o^ on board, and as the survey under 
ilios^ cir<?umstances was necessarily incomplete, she re¬ 
ceived a Bccond, wlicn it wa^ ascertained she could not 

f » 

be repaired at Spf4i$nd*jf Bay, Tlie captain applied to 
J&gcntf and by his advice, and for the benefit of 
all concerned, sold the vessel. The purchaser, alter a 
month had elapsed, succeeded in bringing her round to 
'J'abh Bay, but to ttittfd she'waS in, he did 

not attempt to repair, but broke her up at once. On 
these facts. 1 Aihk a *Bse of mgeAt nieessity has been 
made out. It is not disputed fihnt the sale was bond 
” . and k k clear it Was fbr the benefit of all 

concerned. I agree that it is not suHlcient to shew that 
the sale Was htMd JiAe ktid for the benefit of all con¬ 
ceded, unle$aJt be also shewn that there wa^ urgent 
necessity its bdfng k^eSorte^l to, but tJiat having been 
satiskotottly ptoved in the pw^nt instance, the vcu'dici 
cannot be dptstbrjbcd on that ground. 

* 

(«) 10A43‘ (<^) J B Moon,ll$* 

(^\ <l li9^. ddm.Rij a/- {d) 
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With respect to the policy on freight, it was inciuu- 
ixjnt for the PJainliff to prove thaj: the Mauritit^ was 
an island falling withht the terms of the policy. Now 
there can be little doubt that, geographicaliy considered, 
the Mamiim is not in Jn^ia or .among the Indian 
islands; and t^c testimony to this point on the part of 
the Piaintilf rested on a singly witness, who said he con¬ 
sidered the island to be in India* Ihis was met by tes¬ 
timony on the pan of the.Dcfendmit, that it was an 
island belonging to the Madagascar ArehipelagOf and in 
physical geography,. part W the district of Africa* No 
evidence was adduced to shew that it was esteemed Indian 
in mcixantilc acceptation, apd on this pait of the case 
the Court thinks the PlaintlfiT has failed. The veidict 
must be confined therefore to the ijolicy on the ship. 

Verdict reduced accordingly. 


1824 . 


ROBKRTbON 


v» 

Clarkc. 


N. B. In a subsequent action against another un¬ 
derwriter on the second policy, tried at the London 
sittings after this term, (evidence being adduced to shew 
that in mercautUe acceptation, the Mauriiit^ is esteciucd 
an Indian island, the jiuy found a verdict for the Piaintifl*. 


HltPYAED V* Smitu. Feb. 9. 

^yUSLOPf^ $eijt. had obtained a. rule calling on Uie In an action 
I’laiptiff to shew cause why a bill of exchange, 
on which this action was hrou^t, should not be im- Smt wouid^ 
pounded in the hands of th® prothonotaiy, and the De- compel 
fendant b® permitted to in^t St,” in order to sec 
whether or no it was a forgeiy. He had suggested that bill in tiie 
bonds were commonly submitted in this manner to the 

prothonotaty 
for the pur¬ 
pose of enabling the Defendant to inspect k* 

H li 4 inspection 
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IJjUyVAED 


■»* 


inspection of tb^ BefendftPt j and th^tionM nu tteipub- 
likhed case ifi the Exchequer* in which Chh sauifi? thiu^ 
had been done in the Instance of a bill of exchange. 
Bdt cause beinpj shemrn by 

f 

Pdi SerjUy who observed that the reason alleged foe 
the necessity of inspection isroald be matter of deftneo 
at the trials the Court t 

Discharged the rule* 


heb. 9. Geobge V, JoHjf Coo&E and Otheis, 

Executors of WjIliam PnAREtH. 


A bond bv 
■winch, after 
rec r mg the 
partnership of 


PlakuIfF declared in debt on a bond whiclq 
being set out on oyer, vms as follows; 

We, ijfdin Cooke and TAomas Cooke, both of Sunder* 


T. c, « />. o«^«S 0“ >»»'■'«» *«■ fi™ of 

became •urety Coolic suid Ctt, And WdHom PeondA^ are jointly add 
for such '•urns ^Bcvetally bpU9id t iU Pedmk Criiujnrd Bnme^ George 

ak*anced t*o (^or^e Totfikmt of Bondtm, bankers, carrying 

meet bills oa business under the Ann of Were, Bruce, Smson, 


antri *c Tayhr,^** in the ivsmt sum of 5000i^., to be paid to 

either of them, tbcaaid P» C» -6*, obd G* their attorney, exe- 
•was htld not «utor«, adi 3 TOU£^r«Uorisy cur ass5gnS,»for wlpdi. payment we 

hdu^d!"wn'uy *cmrselws and oadh of ns by himadf for the whole, 
J. c. after the our and eachof our heirsSi, excOutormand admihi^trators, 
fJeath of T. c, {jy these phs®mU scaled w-ith our seals; dated 12th of 
August, 1605, } i j 

The conditiott of the bond Was, “ Whereas JoA» Qudie 
and TAmm CooAe have applied PkC» Brwei G* Siu^ 
sows, and <5^ Tuifhr, to permil; tfecmii the niiid**/. Ckm 
T, «n* pei-^OMs mttliori4od by tWen^ b»«draw bilh oh 


P, a B, 
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Pk C. Pi <?. -S.» and G, 7\ for their acceptance and pay- 
Bwnti tiiey» the said J, G and T. C. cngaginj; to pay or 
remit to the said P. C. P.* and O, pJtbe amotint 
of such bills, at or before the time such bills shall b?*- 
come respectively dpe; and in order the better to seaire 
P. C* Pt, G.S*i apdt^. P., otmy of them, 'associated 
or not with any other jiftrson or peraons in the same oi 
any other firm of business, the due and pwnctaal remit¬ 
tance of money to* pay the bills $o to be accepted by 
them; and also the payment of all such sum and sums 
of money as they the said P. C. P., 0. 5^., and G. T> 
shall advance for the said iPG and P« C) or uhich shall 
or may be due, or owing, or payable to them the said 
P. C. P., G. St and G. P. fi-Om the said J, C. and P. C 
or any or either Of them at any Ume hereafter, on any 
account whatsoever; tlwy tiie Said J. C and T. C, have 
agreed to evccute a bond to P, G P., G. St and G. P., 
together witlii iVtUiaw Peure^i as their surety, and in 
consideration thereof P. G P*» G.il* and G. P^ have 
agreed to comply with, such request fhr so loftg a time 
as they may think proper: now the above written 
obligation is such that if J* C<, and P* G, their eisecutors 
and administrators, ^all remit to il G P<, Qh S*t and 
G. T*f ami every of them, asspaated or notMf A^urearid, 
the amount of all such sums of money aa they J* G aiid 
P. G, or cither of them, or any other person autho- 
ritod by them or either of them, shall or draw on 
P. G P., G*St and G. P«, or any of them, sassociated 
or otherwise as aforesaid, respectively, or made payable 
at their house os and whm the same bills and notes 
shall respectively become due, and also ^Bhall from time 
to time payor cause to be paid unto P,GP^ G*5^, 
and «G« ^A^^and every of them, associated or not, as 
aforesaid, dudr add oach (d' their helrh eicecutors, and 
administracors, all such sums of money as shall be paid 
hy them or any of them, associated or not a5 aforesaid, 

rc«tpectivcJy, 


1824. 

SmsoN 


V, 

Cooica 
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icssj>ccliv 0 ly, for or on account of any note or notCH, 
bill or bills of eitchangc, which shaU at any time here¬ 
after be dralifti by J* C and T, C* or any or either of 
them, or ally other person or persons aothorij^^d by 
them and accepted by P. C. JB., G, and G, 7’., or any 
of them, associated mr no^afi aforesaid, or^ade payable 
at their house, and also all such sums of money as 
P. C. P., G, <Sw, and G* T., or any or either of them, asso¬ 
ciated or tiot, as aforesaid, shall, at any time hereafter, 
pay, expend, lend, or advance to or for J. C, and T, C, 
or any or either of thorn, or which shall at any time 
hereafter be duo to them, P. <7. P, G- 5., and G. 
from J. C., and P. £7^ on any account whatsoever, to¬ 
gether with interest for the same, irom the time the 
same shaU be advanced and paid by, or due and owing 
to them, the Said P. C. P., G, and G. P, or any or 
either of them, associated or not as aforesaid, after the 
rate of five per oCajf. per annum, and the usual and ac¬ 
customed commission, costs, charges, damages, and 
cxpcnces, which shall at any time hereafter be incurred, 
bulTercd, borne, paid, or sustained by P. C. P., G. S., 
and G* T., or any of theni, associated br not as afore¬ 
said, and also all such sums as they shall or may be 
bound, or liable, or security to pay for or on account 
of J, C» qnd T. C, or any or cither of them, then and 
in such case the obl^ation to be void, otherwise to 
remain in full force and effect. 

Various breaches were assigned under the statute, 
for non payment of sUms advanced by Were and Co. to 
John and Tkmds Codike during thnU' joint lives, and 
to John Oockd, after the death of Thomas Cooke^ 

The defendants pl^ded the general issue. At the 
trial of the cause before Burrough J., at the London 
sittings after Trinity term last, after proof of the bond, 
which was stami>ed with a 7/> stamp, it appeared that 
the usual course of business between Cmke and Co. and 

Wac 
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Were and Co. was by Cooke and Co. drawing bills upon 
Were and Co., and m^ing dmih and notes payable at 
their banking house, to answer which Cooke and Co. 
from time to time remitted bills and cash to Were 
and Co. 

Thomat CocUce died in Met^ 1814, at which time the 
Imlancse dne from Coeke and Co. to Were and Co. was 
119,5541. After his death the business went on in the 
same way as before; bilk were drawn on Were and 
Co., notes made payable at their house, and remittances 
were continued from time to time to the general ao 
cohnt as it then stood, no balance being struck and no 
rest made. The amount of the remittances, subsequent 
to tbe death of Thomas Ceedr, exceeded 119,554^ but 
on the closing of tbC concern in 3810 there was a 
balance of 05,0003. due ftom Cmke and Co. to Were 
and Co. Upon these foots, a verdict was taken for Uic 
Plaintiff in the sum of 5000?*, subject to the opinion of 
the court on these objections started at the trial, and 
afterwards insisted on by 

Bosanqmt Serjt. who, in Mi^eadmas term last, oh* 
talned a rule for setting aside this verdict, and enteting 
a nonsuit instead, or for setting aside the verdict as to 
50003. debt, and entering instead tliereof a verdict for 
one shilling damagoV on die ground, I^lrst, that the 
bond, being intended to secure h balance of uncertain 
amount, ought to have hod a 20h stamp; secondly, that 
under the conditions of the bond IheUefondatits were not 
liable for any advances made by l^reand Co. to John 
CookCi after the death of Thomas i ahd, Thirdly, that 
the remittances made after the death cl’ Thomas Cooke 
ought to be first applied in reduction of the balance due 
at Thoms Cookits death* 


1824 . 


Sm&oK 
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Vuughm and Crcm Serjts. shcvi^ed cause against the 
rule. First, the Defendants bond is anterior to the 
statute of 48 G. 3. r. 149,, by which a stamp of 20/, is 
imposed on bonds intended to socurG the payment of a 
fluctuating balance which may exceed i5000/.,‘ and there 
are no ivords applicable to such a bond in the statute 
44 G, 3. e. 98., ih(> Siiim scem-ed clearly meaning, in the 
language of that act, the penalty. The case of Scott v. 
Alsojfjp {a) arose 6n the 48 Q»S* c. 149,, and therefore 
does not apply to the present question; nnd Prucssing 
V. Ing {b) shews that additional sunss accnnng in the 
way of interest need not, with reference to the stamp- 
duty, be considered in computing the amount of the 
stamp tor the prjncil^al sum. Secondly, hf the express 
language of the condition the obligor was to be liable 
in respect of sums advanced to meet bills drawn by the 
Cookes, or eitlier of them; so long, therefore, as the 
business coflUnued in the hands of tlic Cookes, or cither 
of them, and there was no partner introduced, the 
obligor was liable in respect of any ddjt which eitlier 
of them might contract with Were and Co. There is not 
a word in the condition which coniines the obligoris 
liability, to debts contracted during the joint lives of the 
Cookes^ In Lord Arlington ▼. Merrieke {e) the recital 
Of the bond having stated that the principal was ap¬ 
pointed deputy post-master for six months, it was the 
expressed intmition of rite parties that the sureties 
should not be liable beyond that time j but in the pre¬ 
sent instance the supposed intention of the surety is 
set up in opposition to his expressed intention. Admit¬ 
ting, however, that tlm obligor's liability is confined to 
the joint lives of the Cookes, then, thirdly, as the course 
of business l>etvre<sn the Cookes and Were and Co. was 


^a) i Price, %a, ^if) 4B* ^^At ^ SauhJ, 

for 
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ibir die ;;formqp toiitawr I^Us notes payable at 

the house of the latt^'jtaud then to. njake remittances to 
meet tile advanoes made in respect of such bills and 
notes, it is clejtr that virtuahy every ^remittance was 
specifically appropriated by the Capk^s to,, di^hargihg, 
the sum advanced on set of, bibs or notes pre¬ 

ceding each remittance: If so, the sums remitted after 
the death of Thomas being insufficient to meqt 

the advances made after hh death, , a large halatme re¬ 
mains in respect of debts incurred Ijefort? his death, 
upon which balance the obligor wilfbo clearly liable. 

■ ’ A 

Bosanquet^ in support of his rule. First, as to the 
stomp, the case of Scott v. Allsop^ although it arose on a 
statute subsequent to the of; the bond,. establishes 

a principle whi<^ applies to the stUmp not under which 
this bond was stamped { the principle i% that the pCnal 
sum mentioned in the bond is not idbe criterion for the 
amount of the ,stamp ;, but thatvcriterion can only he 
obtained from,,the nature of the transaction between 
tho parties. The penal sum here is 5000/., but it was 
intended to be a security for a haliwice to a much krger 
amount; ahd if so, it ought to liaye been stomped with a 
20/. stamp, under the provisions. o,f .4^ 0. 3. c. 08»' 
Sched. A. -r? “ Bond; given as a secupty for any sum of 
money exceeding 20,0p0/.«—20/,” '..Tbk is a bond.dqr, 
securing money* and if so, bow much ? balances which 
might fer exceed 5000/,,Uhe {lenalty, ,of •fbo, bond, m 
evcn'20,000/. ■' ‘ . 

Secondly, from.the coadltion qf the bond, it appears 
that thev obligor consented to become imrety tor a hrm 
composed of the two Cookes^, The terms of: the con¬ 
dition dearly import, that he only proposed to render 
himself liable for debts contracted by the firm during 
the joint lives of the taro partners; and it is most rtsa- 

sonable 
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actable that his liability aliould not be extended fui'tlier, 
for he might have been induced to incur the liability by 
confidence in the prudence or management of the de¬ 
ceased partner. From the t 'U of hovd Arlington r, 
Merriche{a) downwards, there is a series of decisions, 
and they are all collected in Wpton \. Bartm{h\ shewing 
that the liability of tlie obligor cannot in such a case be 
extended beyond the joint lives ol the parties, during 
whose connection he engaged to become bound. 

Thirdly, assuming that the obligor, was only liable Csi 
the balance due at the doa^ of Whamiat Cmke^ then, as 
there has been no spedfic appropriation either by Jdm 
Coo^e, or WereMBd Co., of t|ie remittances iftade after¬ 
wards, as there was not even a balance struck or a rkt 
made in the accounts at the death of 2'*homas Cooke, the 
remiitaiices subsequent to , his death must be first applied 
in discharge of the debt of longest standing. Bodenkam 
V. Pmrhas- {c) Brooke v, BnAeAty* {d) Siinp^n v. htg- 
haw* (e) 


Lord GiFFonn C. J. This is an application by the 
Defendants in this cause to entei a nonsuit, instead of 
the verdict which has been found for the Phiintifl^ and 
if he <5haU fell in that application, to t'educe the da" 
mages to Is. 

The success of the first application will depend on 
the comtialcttoii to be put on the <4 G. fi. c. 98. The 
present; suit has bccai ii^fituted on a bond entered into 
by three persons, Mh md "Thomas Cooke and WiUiavi 
Pearetii, in the year 1805, with a penalty of 5000h con¬ 
ditioned for the securing any balance %vhich might 
become due from the Cmlces, who were bankers at Sm- 
derland, to Were and Co., bankers, in iMndon, upon a 

f a ) % S/eund* 403. { 4 ), a J?. C5*S, 70. 

m 4 Taufd. 673 - 14 4 65 . 

(r) A, 45. 
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running account between tliera; ami it is contended, 
that this bond should have had a 20/. stamp. By the 
4'i G. S. c, 9. Schedule A. it is enacted, that for every 
bond given as a security ibr any sum of money not ex¬ 
ceeding 100^. there fl.'j'.ll be a stamp of 1/.^, and so on 
progressively kicreaslng in amount j and the words ap¬ 
plicable to this bond .are, exceeding 4*000/. and not 
exceeding 5000/. -' 7/.'* There is also an enactment, 
that for a bond of any kind whatsoever,. not otherwiac 
charged in the scliednle, or wholly,^empted from duty, 
there shall be upon any number of words, not amount¬ 
ing to thirty common law sheets# of .which any such 
bond shall consist, a stamp of XL After the passing of 
this act it was discovered, that mamy bonds intended to 
secure fluctuating balances for large sums of money, did 
not fall within its provisions; and therefore, by 48 G, 8. 
r, 149. it was enacted, that for a bond giv^en as a security 
for the repayment of any sum or sums of money to be 
thereuftcr lent, advanced, or paid, or which may become 
due upon an account current, — where the total amount 
of the money secured or to be ultimately ^-ccoverahic 
thereuiwn shall b( ucertain and without linu.,— the 
stamp diry shall bo 20/. 

I collect from these words, either, that the legislature 
thought that bond- of this description bad been omitted 
in the 44 G. 3. c. 98., or, that if included, they must be 
considered as falling witliin the clause which provides a 
stamp on the amount of the penalty in the bond, or 
within the clause which apportions .the amouiifc of the 
stamp to the number of words nsedand diat th^ have, 
therefore, in the 48 G. 3., framed a new and express 
enactment, to meet what was a ca&ts. rmimts in the 
the former statute. .This case, thcri^re, is not governed 

' • ' .I* 

by the decision in SeoU v. AUsop and it must be taken, 
that the stamp which has been employed was the proi)cr 
stamp. ^ 

Bir. 
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But a more important question in this cause is, whe¬ 
ther the Defendants are liable for advances made to the 
Sunderland baukcrs after the death of Thomas Cooke, 
This must turn on the construction of the instrument 
itself, which must be most accurately looked at for that 
purpose. It begins with the words “ John Cooke 
and Thomas Cooke, of Sunderland, bankers, carrying on 
business under the firm of Cooke and Co., and William 
Pearcth, arc jointly and severally bound to Patrick Crau- 
Jurd Bruce, George Simson, and George Tailor, of Lon¬ 
don, bankers, in the penal sum ot' 5000/.and the 
language of the condition is, *■ Whereas John Cooke. 
and Thomas Cooke have applictl t(> P. C. Bruce, G, Sini' 
son, and G. Taylor, to permit them the said John Cooke 
and Thomas Cooke, or persons authorised by tiiein, to 
draw bills on JP. C, Bruce, G. Simson, and G. Taylor, for 
their acceptance and payment, they the said J. C. and 
T Co engaging to pay or remit to the said P. C. B,, 
G. So, and G. T, the amount of sucli bills,*’—“ The above 
written obligation is such, that if J, C. and T. C. shall 
remit to P. C. B., Go, S., and G; T, the amount of all 
such suids as they the said Jo C and 'P C., or cither of 
them, or any other person authorised by them or either 
of them, shall draw on P. C. B., G. S., and G. T.^ 
then and in such case the obligation to be void.” 

Now it appears that the object of the principals in 
this bond, atid of the surety likewise, was, to secure to 
the London house the advances they might make to the 
Sunderland house, constituted as it then was of the two 
partners, John and Thomas Cooke. In order to cKtend 
the bond Iwyond this, it ought, as against the surety, to 
appear expressly that he proposed to render himself 
liable, in respect of advances made to the survivor. If 
such was his intention, why were 'not some such words 
as the following inserted ,* “ at tyhatever time such bills 
shall have been drawn, whether during the partnership 


or 
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or afterwards j’'? without the addition of any such ex¬ 
pression the words “ or cither of them” must be con¬ 
fined to the acts of either of therrt during the copartner- 
shipi If it had been intended to extend the acts of 
“ either of tMm” beyond the copartnership, such in¬ 
tention ought expressly to have appedi'ed, A principal 
motive for Willidm Pearetk*s joining as a surety might 
have been an opinion entertained by him as to the in¬ 
tegrity and discretion of the deceased partner; and if 
he had been rccjuested to have extended his liability be¬ 
yond die life of diat gentleman, hb might have reftxsed to 
do so. So, with respect to the liabtTrty of his own repre¬ 
sentatives, be might have been willing to charge them 
during the life of Thomas Confee, hut not afterwai*ds. 

Tlie only remaining question is,'whether on the evi¬ 
dence adduced at the trial, any part of the balance duo 
from CooJee Co. at the time of the death of Thomas 
Cooke is still due. Now at the lime of hi® death no rest 
or distinction was made in the accounts,' but they still 
went on as if nothing had happened, and the remittances 
subsequent to the death tif Thomas Cooke are more than 
sufficient to cover the balance then due. Several casCs 
have been referred to, particularly that of Bodenhciin 'i, 
Purchas, which establish it as a prinbiple, that vvhere a 
debtor makes no specific apptopriatioh of a suhi* remit¬ 
ted to accomit, the creditor is bound* to apply it in liqui¬ 


dation of the carficstbalance'dob fremt the debtor;' That 
principle applies here, and it was for the interest of all 
parties, that the remittahces subsequent to the death of 
Thomas Coofee shoitld be applied first in liquidation of 
the old balance. The rule, therefore, must be made ab¬ 
solute by the rcduclioTi of the verdict to Is. damages. 


18 $ 1 . 


SimSON 


Cooke: 


Park J. The case of Scott v. AlVsbjyp docs not tqiply 
in the present instance,*because thefetanip duty reqrtfrcd 
'VoL. I. I i ■ ' iri 
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ill tiuit cttse Iiail not been imposed when this bond was 
executed. 

As lo the construction of the bond, there are circum¬ 
stances whicli arc decisive of the intention of the {||i'tics 
to confine the operation of it to debts contracte({ during 
the joint lives of the two CooA^s. From the language 
of the condition it is apparent, that the distinction bc'- 
tween an extended and a confined liability was perceived 
and attended to; for the obligees are empowered to make 
advances, whether associated as they then were, or not; 
but the expression associated or not is entirely dro])pcd, 
when mention is made of the parties who are to draw 
upon the obligees; so that wlien the obligor eonsented 
to become liable for bills drawn by ,7. and T. Cooke^ 
or either of tliem, the words ** associated or not'* hav¬ 
ing been carefully omitted, “ either of them^’ can (uily 
apply to acts done by either pf them during their part- 
nership. The case of Weston v* Barton^ which decided 
that a surety who had bound himself as security to meet 
advances to be made by a certain set of obligees, was 
not liable in respect of advances made after one of l!)e 
obligees had ceased to compose part of the firm, ajiplics 
still more strongly with respect to a suretyship for deblb 
to be contracted by several obligors. The language of 
Mansfrld C. J. “ It is very probable that sureties may 
be induced to enter into such a security, by a confidence 
they i t'pose in the integrity, diligence^ caution, and ac¬ 
curacy of one or two of the partners,” is peculiarly 
applicable where the confidence reposed is with reference 
to the contracting of debts. Where a father and a son, 
for instance, are connected in partnership, it is very 
natural that a surety who might bcwillirtg lo answer for 
tht' acts of the lather, might hesitate lo become respon¬ 
sible for tlie son alone. 

With respect to the a])propriation of the sums remit¬ 
ted after the death of Thoiuas Coole^ this case differs 

iVom 
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froiri the case of Simpson v. Ingham, in which there uas 
a rest and settlement of the accounts; but even there 
the court held, that in the absence of any specific ap- 
prpiriation, the sums remitted after the rest in the 
accounts, ought first to be applied to the Hijuidation of 
the old balanee. Here, much more than was sufficient 
for that purpose was remitted after the death of Thomas 
Cooke, so that as to the reduction of damages the De¬ 
fendants are entitled to make their rule absolute. 


1 ».!. 

< « A* Xit 
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Burrouoh J. If there were any ground for the ob¬ 
jection on the score of the stamp, the act of 48 G. 3. 
r. 149., would have been altogether unnecessary. As to 
the consStructiou of the bond, when I look at the condition 
I entertain no doubt; if it had been intended that the 
surety should be liable for debts contracted after the 
death of one of fhe Cookes, the language of the con¬ 
dition ought to have been more explicit. As it stands, 
the rule for the reduction of damages must be made ab¬ 
solute. 

Rule absolute accordingly. 
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An aitach- 
inent was is¬ 
sued ajrainst a 
Defendant for 
not lommenc- 
ing within 
four days fat 
tlie end of 
which tiiiie 
the attacii- 
nienl wa- 
moved for>) 
compliance 
with an order 
of court* 
which it 
would have 
taken him 
three weeks to 
complete. 


A UGH AN and Taddy Serjts. shewed cause against 
a rule obtained by Pell Serjt. for an attachment 
against the Defendant, for disobedience of an order of 
court, to reinstate the Plaintiif’s premises fbrthwitii. 
The affidavit on which the rule had been obtained stated, 
that the Defendant had taken no steps to comply with 
the order, although four days had elapsed since it had 
been served. 

It appeared also, by affidavit, and it was urgwl on 
the part of the Defendant against the issuing of the 
attachment, that it would take three weeks to reinstate 
the Plainufl’*8 premises, and that the attachment ought 
not to be niovcjd for till those three weeks bad elapsed. 

Sed per Cutiam, The attachment is not required 
because the Defendant has not completed, but because he 
has not even commenced, a compliance with the order of 
the court. If you could show that you had made a be¬ 
ginning, the rule would not be made absolute. As no 
excuse is offered, the attachment must issue. 

Rule absolute. 
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^ANNAN and Others v, Meaburn and Others, Feb. it. 


was an action upon the case brought by the 
Plaintiffs, who had by their agents shipped 72 
chests of indigo on board the Lad^ Banks^ at Cal¬ 
cutta, bound for London, against the Defendants, the 
owners of that ship, whereof Isaac Vallance was the 
master. 

The declaration stated, that the Plaintiffs, at the 
special instance and request of the Defendants, delivered 
to them 72 chests of indigo, of the value of 7000/., to 
be carried by the Defendants, in and by a certain ship 
of the Defendants, called the Lady Banks, from Calcutta 
to London, and there to be delivered to the Plaintiffs, 
for certain freight to the Defendants in that behalf, the 
dangers and accidents of the seas, and navigation of wliat 
kind soever, save risk of boats, so far as ships are liable 
thereto, excepted; that the Defendants received tlie same 
accordingly for such purposes; that although no dangers 
and accidents of the seas or navigation of any kind what¬ 
soever prevented the safe carriage and conveyance and 
delivery of the said goods and merchandises as afore¬ 
said, the Defendants not regarding tlieir duty in that 
behalf, did not nor would carry and convey the said 
goods and merchandises from Calcutta to London, but 
wholly neglected and declined so to do, and on the con¬ 
trary thereof they wrongfully carried the said goods anil 
merchandises to the island of Mauritius, and there left 
the same, and that the same there became wholly lost 
to the Plaintiffs. 

The goods were shipped at Calcutta, undei a bill of 
lading in the usual form. 

I i 3 Die 


In an .nctinri 
against a sliJn- 
owuer fcir 
damage .sus¬ 
tained by ilie 
loss of ‘'OO'ls 
laden on board 
Ins ship, the 
extent to 
whicli he is 
respoaslhle 
where the 
completio'j i>f 
the voyage is 
prevented hy 
the tortious 
sale of the 
.ship, is tlie 
value of the 
sfiip at the 
time of sale, 
and the 
amount i>r 
freight sin: 
would h i'.-e 
canted bed 
she eomjilited 
her voyage, 
not the 
amount of 
freight lalcu- 
lated on ai the 
commence¬ 
ment ol the 
voyage. 
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'I'hc Banl's had, when s.1ig Railed firom CalciUla^ 
a full cargo on board, of hugar, saltpetre, jndigo, and 
other articles, shippctl on account of various persons, 
who had agreed to j)ay ccrUiin frciglits, in the bills of 
lading thereof mentioned, there Ireing no charter-party 
or other contract for the voyage, and the freight of all 
flm goods so shipped would have amounted to 2000/, 
if the goods hatl arrived in London, and hml been there 
<lelivercd according to the terms of the different bills of 
lading. The ship sailed from Calcutta on the 2l8t 
vemher, 1820, and anchored in Madras roads on the 2yth 
of the same month, where she met with a gale of wind, 
iVoni v\ liich she sustained considerable injury ; she after- 
wards put into Trinromalee, in the island of Ceiflon, to 
re]>air ihe damage she had suslaincd, and the captain 
there sohl bags of sugar, part of the cargo, aiul 

which belonged lo the Defendants ; part of the proceeds 
of this sugar was applied in the repairs of the vessel, 
aiul the remainder of the proceeils wore remitted by the 
captain to the Defendants. The ship sailed fi’oui Trin-- 
comalee on tlie i 7th Vehruary, and in the progress of her 
voyage, by tempesttioiis weather, becanjc very leaky, and 
<500 bags of sugar were necessarily tln bwn overboard, to 
enable lier to reach a port of s.ifety. 'rUe ship reached 
the Maioilms on the 21th of March in consjitierabie 
distress, and with part of the cargo daniiigc'd. Soon 
after the arrival of the ship at the Mauritius, the captain 
petitioned the Vico-Admiralty Court for a survey, and 
the cargo was discharged and dt-posited in warehouses. 
The whole of the cargo then on board the vessel (except 
J'lO chests of indigo and 30 aisks of tallow) was de¬ 
posited in one warehouse, and the 140 chests of ijiiligo 
and 30 casks of tallow were deposited in another warc- 
liouse ; a fire took place a few days after the cargo had 
been landed, wbicb consumed the sugar, saltpetre, mid 
all oilier parts of the cargo, excejit the 1 10 chests of 

inditro 
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indigo anti the 30 casks of The ship was alU r- 

wards, wiiliout any knowledge or privity of the Defend¬ 
ants, st>Id by public auction, after protest t)f abandon¬ 
ment by the captain, and she was repaired by the pur¬ 
chaser in the month of July following. The 1 lO chests 
of indigo and* the 30 chests of tallow were afterwardb 
also sold by public auction, l)y the registrar of the Vicc- 
Adniiralty Court, without any knowle<Jge or privity of 
the Defendants. The action was brouglit to recover tlic 
value of 72 chests of indigo, part of tlie above 140 
chests. 

At the trial it was contemfed, on the }iart of the De¬ 
fendants, that as ship-owners, they were m)t bound to 
repair the ship, nor were they bound to forward the 
indigo and tallow by another vessel, and that they were 
not answerable for the acts of the captain after the sale, 
ol the ship : his authority as master (as tiiey contended) 
having then ceased, and the sale of the remaining cargo 
being his tortious act. The Chief Justice left it to the 
jury to consider, whether the ship ought to have been 
repaired, and whether the captain could have forwarded 
the got)ds by another vessel; and lield, that the De¬ 
fendants, .as owners, were answerable fer the acts of the 
captain, if the ship could liave been repaired or the goods 
could have been transhipped. The jury found a verdict, 
for the PiaintilTs generally, and stated, that they found 
both of the above points in the alhrmativc. It was then 
agreed that the amount of tiie daiuiiges should be settled 
by II barrister. 

The Defendants contended, before the referee, that 
under the 53 G. 3. c. 153. they were not liable beyond 
the value of the ship and freight; and upon this point 
the referee thought tliey were correct. 

Tlie next question that arose was, admitting the case 
to be within the statute, when was the value of the ship 
lo be taken ? whether at the time the cargo was put on 

lit 
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hoard her at Calcutta^ or at the time the cause of action 
arose, *aiz. the period when the captain abandoned the 
voyage at the Muunlius, at which time, from the damage 
the sliij) had sustained, tiie value was considerably re¬ 
duced. The referee thought that the value, at the time 
when the Plaintiffs’ cause of action arose by the aban¬ 
donment of the voyage at the Mauniim, was the proper 
value, and awarded accordingly, but stated, that if he 
were wrong, tlic verdict ought to be increased, by the 
addition of 2500/. 

The remaining question was, as to the amount of 
what freight the owners of the ship were answerable, 
whether the whole freight of the goods taken on board at 
Calcufia^ or only tlie freight of the 140 chests of indigo 
and 30 casks of tallow? The Piaintifis contended, tliat 
they were entitled to claim the freight of the whole cargo; 
and the Defendants, on the other hand, contended, they 
were liable t)nly to the extent of the freight of the 1-10 
chests of indigo and 30 casks of tallow. The referee 
was of opinion the Defendants were liable only to the 
extent uf the froiglit of the 140 chests of indigo and 
the 30 casks of tallow, and he allowed to that extent 
only, but slated, that if he were wrong in tins, then the 
damages ought to be increased hv the farther sum <)!' 
1900/. 

Taddij Serjt. accordingly obtained a rule nisi to in 
crease the damages to that extent. 

Vaughan Serjt. shewed cause against the rule. By the 
5.1 G. 3, r, 159. s. 1. the owners are not to be charged 
with any loss arising from any act, neglect, matter, or 
thing ilone, onntted, or occasioned without their fault 
or privily, further tlian the value of the ship, and the 
freight due or to grow due for and during the voyage. 

The 
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The ease of WilsoH v. Dickson (ft) has dccidcdl that the 
value of the ship is to be estimated at the time of the 
loss, and the principle of that decision expressly apyvlies 
to the freight. If the ship liad arrived in England^ IlOA 
would have been all the freight due for the voyage, after 
the disasters that were encountered. The 55 G. and 
the preceding statutes of 7 0.2. c, 15, and 26 ,S. 

c. 86., were intended, in ease of ship owners, and to 
limit their rcsjmnsibiiity, but they will be liable beyond 
what is required by the law of any other country, 
if they are to pay to the extent of freight which they 
can never receive. 



V. 

Meabuen. 


'rad(k/ Serjt. contra. The freight ought to be calculated 
at the sura which tiie freighters were charged at the coin- 
mencenient of the voyage. For where, as in tlie present 
instance, there has been a jettison, all the propi rty con¬ 
tributes in a gdiieral average to every one who has sus¬ 
tained a loss, and among other losses, that of the owner’s 
iVcight is always repaired, as appears by a statement 
of a general average account in Abbott on Shq.ping. {(>) 
So with respect to the goods sold, us the proceeds of the 
sale reached the consignees, it must be coiJsid(Ted the 
same thing as if the goods themselves had arrived; and 
if so, the ship owners are entitled, out of these pro¬ 
ceeds, to freigtu 2 >ro raid Uincris, The freight due on 
the voyage, therefore, must be that which the ship coxiid 
have earnctl if no peril had intervened, and for which 
the owner is entitled to contribution on a general average. 
If the law were otherwise, the owner nnght divest himself 
of all responsibility, by fixing the time til his loss; he 
might throw all the goods overboard, or burn them all, 
and then claim to be exempt from charge on the amount 
of freight. Wilson v. Dicksoyi is a decision in favour ol 


tin' 


(a) B.kd A, 2. 


[h) 4-tll p. .172, 
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the Plaintiffs; for the court, in putting an interpretation 
on the S i G, a., did notcondno thornselvea to the literal 
acceptation of the words “ grvtv dw,'* ami award to the 
Plaintiff onlj? in respect of such sums as the owner 
should receive for freight at the cm! of the voyage, hut 
they held him liable to the extent of wliat he hud re¬ 
ceived in advance, although it; could not be said that 
money so received was ducy or to grow due for the voy¬ 
age. So here the PIaintifl‘ is equally liable for what is 
charged *oii account, at the coinnicncement of the voy¬ 
age. The statute means, that all sums shall be brought 
into account, which the owner is at any time in a capacity 
to charge, in respect of the voyage. By another section, 
the owner’s resjwnsibility in respect of the amount of 
I’reight is limited to what shall accrue within six inontlis 
of the loss. But this clause would be useless if the 
value were at all events to be estimated at the time of 
the loss. *' 

Cuv. ad.v, vuiL 


Lord GiFFonn C. J. now delivered the judgment of 
the Court; and, after slating the case, jiroceedcd: 

This w’as a motion to iiioreaso the damages, with re* 
ference to the amount of freight in res])ect of which it 
is contended tlie owner is liable; and it has been argueil, 
lliat, under the 53 G. 3. c. .15!i., the whole freight 
chargeable in respect of goods put on board in India, is 
the criterion by which the damages in this case oughfc 
to be ascertained. The 5-8 G. 3; enacts, “ that no per¬ 
son or persons wlio is, arc, or shall be owner or owners, 
or part owner or owners of any ship or vessel, shall be 
subject or liable to answer for or make good any loss 
or damage arising or taking place by reason of any act, 
neglect, matter, or thing done, omitted, or occasioned 
without the fault or privity of such owner or owners, 
which may happen to any goods, wares, merchandise, 

or 
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or other things Imleii or put on board the same ship or i H‘j t. 
vessel,-or which may happen to any other ship or vessel, 
or to any goods, wares, mcrcnanciise^ or other things 
being iu or on board of any other shij> or vessel, fur- Meabuhn. 
ther than tl;c value of Ids or their ship or vessel, and 
the frdglit due or to grow due for and during the voy¬ 
age which may be in prosecution, or contmctetl for a*i 
the time of the happening of such loss or damage.” 

With respect to the ship, it is admitted, tlnat shux* 
the case of Wihm v. Dickson the value of tliat must be, 
taken at the time of the loss. As to tlie freight, it has 
been contended, that the whole freight which might 
liave been earned, had the ship encountered no dissistcr, 
is freight growing due tor and during the voyage which 
may lx; in prosecution, under the spirit of this act. But 
the opinion of the Court is, that by growing due, is 
meant, that, which under the circumstances was earned 
or inigiit have been earned by the voyage in question, and 
that tliercforc the decision of the arbitrator is correct. 

The argument on the part of thcl^laintiffs is, that the siiip- 
owner is liable to the extent of all the freight contracted 
for; this, however, is not the true construction of the 
statute, according to which the (jwncr is liable only to 
the extent of freight due at the MauxitiuSi or what might 
have U'cn earned afterwards if the ship liad been re- 
jikaired: that was the only freight growing due for the 
voyage, within the meaning of the statute, and this ct)n- 
struction of the statute is confirmed by the language of 
Baylcy J. in Wilson v. Dickson. 

But it has also been argued, that by the second section 
of 53 G. 3. it is enacted, "that the value of the car¬ 
riage of any gopds belonging Jlo the owner of sucli ship, 
as also the hire to grow tiue (except only such hire us 
in the case of a ship liired for time, may not begin to be 
earned until the expiration of six calendar months after 
liic happening of such loss or damage), shall be deemeri 
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and taken to be freight within the intent and meaning 
and for the purposes of tliis actand that in the pre¬ 
sent case there having been goods of the owners on 
board, which were sold at the MauritmSf and the pro¬ 
ceeds remitted home, the arbitrator ought to have esti¬ 
mated the freight of those goods from the port of loading 
to the place at which they were sold. No such question 
was raised before the arbitrator; and the Court might 
with propriety confine their judgment to the questions 
arising on the value of the ship and the freight of the 
goods unsold ; but assuming that this question had been 
debated before the arbitrator, we think he has done 
right in not estimating the freight on the proceeds of 
goods so sold, and that the point falls within the princi¬ 
ple laid down by the Court in HunterPrinsep [a), where 
it was holden, that where goods had been tortiously sold 
out of a ship before they reached their destination, the 
ship owners w'ere not entitled to freight pro raid iimeris<, 
although the proceeds arising from the sale of the goods 
came to the hands of the cohsignees. With respect to 
the argument as to the bringing into a general averiig<‘ 
the amount of freight that would have accrued on the 
goods thrown overboard, we are not aware that it is the 
custom to do this in this country. It may perhaps be 
so, though it does not very distinctly appear in the calcu¬ 
lation referred to in the respectable work on shipping, 
which has been cited at the bar: but even if it be so, 
we think it does not form any part of the .freight due 
or to accrue due within the meaning of the 53 G. 3. 

Rule discharged. 


(a) xb£ajff37B. 
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was an action of assumpsit on a policy of in¬ 
surance made 30th August, 1810 , at and from Ucli- 
gola?id to any port or ports in the Baltic and Gulph (^' 
Finland, against all risks, including the risk of craft, 
and until safely warehoused in the warehouse of the 
consignees, at the final ports or places of discharge, 
with liberty to carry and exchange real or simulated 
papers and clearances, and to seek, join, and exchange 
convoys or ship or ships, with leave to proceed and sail 
to, anti touch and stay at, any ports or places whatso¬ 
ever, and to touch, stay, discharge, and re-loatl car¬ 
goes at any port in Swedm s and to wait for orders, 
and for any purposes whatsoever, at or off any ports or 
places they might touch at, and to return to any port 
or. ports without being deemed a deviation. At the foot 
of the policy was the following memorandum: ‘‘On 
goods as shall be declared and valued liereafter,” and 
indorsed on the policy was a declaration particularizsing 
the goods, and valuing them at 10 , 150 /., and the insur¬ 
ance was declared to be on such goods, per the Frotm 
Hendricka, captain Hendricks* The Plaintiff declared 
as for a total loss. The Defendant pleaded the general 
issue, non assumpsit. 

This cause came on to be tried at the sittings at 
Guildhall, after Michaelmas term, 1821, before Dal¬ 
las C. 5., when a verdict was fopnd for the PJaintiffi 
damages 500 /., subject to the opinion of the Court on 
the following case: 

The Plaintiff was a merchant at Hanouer^ and a 
native of that country, and at the time of effecting the 

policy. 


A misdescrip¬ 
tion of the 
person to 
whom a 
licence from 
the* crown is 
granted to 
trade with tlie 
enemy, does 
not invalidate 
the licence. 
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policy, of granting the license of the voyage, and 
of the loss, was residing within the Hmioveriun domi¬ 
nions. The Plaintiff, in 1810, was tlie owner of goods 
then lying at Heligoland^ consisting of British colonial 
produce, which had been imported thither from this 
countty, and were then in the possession of his agents 
there. 

'Pile island of Heligoland was captured by the British 
forces in 180i), and has since continued under the do¬ 
minion of Great Briiain. 

The Plaintiff having resolved to send these goods to 
sonic of the neutral ports in the Baltic^ employed as his 
agent for that purpose Charles Frederick Hampe^ ami 
sent him to Heligoland in that character. Ilampe was 
a merchant, and was then on tlic point of coming to 
reside in this country, and had given instructions to his 
correspondents to prociire him a residence here. The 
Plaintiff, in Augmt 1810, wrote to one Frederick Klin- 
gender, his agent in< London, instructing him to elFect 
an insui'ancc to cover the adventure, and in conse¬ 
quence thereof, and prior to any vessel being chartered, 
KUngender effected the {>olicy declared upon, which the 
Defendant subscribed for 500/. Upon Hampers, arrival 
at Heligoland ho wrote to KUngender, directing him to 
charter a vessel and send her to Heligoland, for the 
jiurpose of loading her with the Plaintiff’s goods; and 
he also directed KUngender to procure and send him a 
licence. KUngender accordingly on the 27 th of August, 
1810, chartered tlic Froim Hendricka, a neutral vessel, 
and, by the terms of the charter party, she was to pro¬ 
ceed to the island of Heligoland, or so near thereunto 
as she hiiglit safely get, and then load a complete cargo 
of lawful and permitted merchandize, and being so 
loaded, therewith to proceed to a port in the Baltic, but 
not higher up than Konmgsberg and deliver the same. 
KUngender also in pursuance of his instructions applied 

for 
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ft>r and obLainct! tlie following order in council, and ISJ4. 
licence: 

Lkmoei^ 

“ At the Council Chamber, Whiteliull, Vaugmak. 
the 28th day of 1810. 

“ Present, 

“ 7’Ijo Lords of Ilis Majesty’s most Honourable 
Privy C ouncil. 


‘‘ (Duplicate.) 

“ Whereas there was this day read at the board 
the liutnblo petition of C. F. Ilamin;, of London^ mer- 
ciiant, It is ordered in council that a licence !)e granted 
to the petitit»ncr for permitting a vessel bearing any 
flag cxcejjt the FroicJi, to proceed with a cargo of 
Ihitiyfi manufactures, colojiial produce, and such goods 
as aie permitted to be exported from IJAigolmiJ, to 
any j)art in the Baltic not under blockade, iiotwitb- 
slanding ail the documents which accompany the shij) 
and cargo may represent the sjinit; to be destined to any 
other neutral fu' hostile port, and to whomsoever such 
properly may appear to belong, upon condition that the 
name and tonnage of the vessel, name of her master, and 
time of her clearance from IlAigoland, shall be indorsed 
upon llie said licence; and that a certificate from the 
proper oilicer ol'tlie customs at Heligoland shall accom- 
j>any the cargo, certifying that the same was originally 
exported from the United Kingdom; such licence to 
remain in force lor four months from the date hereof; 
and at the expiration of the same period, or sooner if 
the voyage be contpleted, to be deposited, as the case 
may be, with the commissioner of his majesty’s customs 
at the port of London, or with the collectors of the 
customs at the out-ports. And the Right Honourable 
liichard Ttijder, one of his majesty’s principal secretaries 
of state, is hereby specially authorizeil to grant such 

licence, 
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liccnccj in case ho shall sec no objection thereto, annex¬ 
ing fo such licence the duplicate of this order, herewith 
sent for that purpose. 

“ Cheiw/nd*^ 

^1\) all Commanders of Ilib Majesty’s Ships of 
W ar, ]’rivai<*ers, and all others i honi it may 
concern, greeting. 

1, the undersigned, one ol his majcslv’s principal 
secretaries of 'tale, in pursuance of the authority giva’U 
to me by Ids majesty, by order of council, under and by 
virtue ol power given to his niajt\sty by an act pnsse<1 
in the dStb year of ids majesty’s reign,—intituled ‘ an 
act to permit goods V'cnred in warehouses in the port 
ot London^ to be removed to the out-ports for exjiort- 
ation to any part of Eutvjx^ for empowering Ids majesty 
to direct that licences which bis majesty is authorized 
to grant under his sign manual, may be granted by one 
ol Ids majesty’s princijial secretaries of state, and for 
enabling his majesty to permit the exportation ol 
goods in vessels of less burthen than are now' allowed 
by law, during the present hostilities, and until one 
month after the signature of the prellminarv articles 
t»f peace,” ■— and in pmvnanee of an oreb'r of council 
especially authorising tlie grant of lids licence, a du¬ 
plicate of which order of council is hereunto annexetl, 
do hereby grant this license for the purposes set forth 
in the said; order of council to C. F. Hampc of Lon¬ 
don, merchant, and do hereby permit a vessel bear¬ 
ing any flag except the French to proceed with a cargo 
of British manufactures, colonial produce, and such 
goods as are permitted by law to be exported from Heli¬ 
goland to any port in the Baltic not under blockade, 
notwithstanding all tin* documents w'hich accompany 
the ship and cargo may represent the same to be des¬ 
tined 
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tided to any neutral or hostile port, and to whomsoever 
such property may a})pear to belong; provided that the 
name and tohnage of the vessel, name of her master, 
and time of her clearance from Heligoland shall be in¬ 
dorsed on this licence, and tliat a certificate from the 
proper officer of the customs at Heligoland shall accom¬ 
pany the cargo, certifying that the same was originally 
cxj)ortcd from the united kingdom. This license to re¬ 
main in force for four months from the date hereof, and 
at the expiration of the said period, or sooner, if the 
voyage be completed, this license shall be deposited, as 
the case may be, with the commissioners of his majesty’s 
customs at the port of London^ or with the collector of 
the customs at the out-ports. 

“ Given at Whitehall^ the 28th day of Augvstf 1810, 
in the fiftieth year of his majesty’s reign. 

“ R. Rydet'** 

The indorsements required by the license were duly 
made, and also certificate from the proper officer of the 
customs at Heligoland, as required by the license. The 
C. F. Hamye named in the order of council and license 
was the same {)erson as the C. F. Hamjyc employed by 
the Plaintiff as above stated. 

The vessel then proceeded to Heligoland, and upon 
her arrival there the goods specified in the policy were 
shipped on board by Hampe, the goods being the pro¬ 
perty of the Plaintiff^ and of the value stated in the 
policy. On the 17th September 1810, the vessel with her 
cargo sailed under convoy from Heligoland, Hampe 
being on board of her as supercargo, bound for Swine- 
munde in the Pt'iissian dominions. On the 31st October, 
1810 she arrived with her said cargo in the roads of 
Sxoinciminde, and soon after her arrival the vessel and her 
cargo were seized by a Prussian military force, and were 
subsequently condemned by the public authorities at 
VoL. 1. K k Swine* 
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l^tnemunde, and the cargo became wholly lost to the 
Plaintiff. 

Before any of these circumstances had taken place 
Hanover was taken possession of in a hostile manner by 
the French troops, and during the whole period of the 
abovementioned transactions the powerij of government 
were exercised in Hanover by Jerome Buonaparte^ the 
brother and ally of Napoleon Buonaparte^ who was then 
at the head of the French government and at war with 
this country, Jerome Buonaparte having assumed the 
title of king of Westphalia^ and Hanover having, on the 
10th July 1810, been declared by Napoleon Buonaparte 
a department of such kingdom of Westphalia : 'but these 
acts were never recognized by the government of this 
country, nor was any cession of Hanover made, nor any 
war declared between Hanovei' and this country. 

The Plaintiff upon the trial called as a witness a clerk 
from tile council-office,who produced several original pe¬ 
titions, orders in council, and licenses thereupon granted 
about the time of the granting of the license in question; 
in some of which petitions, orders in council, and licenses, 
the residence of the petitioners was not stated; in others 
even the names of the persons intended to be interested 
were wholly omitted; and the petitions were stated to 
have been presented “ on behalf of different merchants,” 
without specifying either their names or national cha¬ 
racter : and further, the Plaintiff offered to prove by the 
same clerk, that at the time when the license in question 
in this action was granted, the residence of the peti¬ 
tioner was not considered a material circumstance at 
the privy council board, which he was ready to verify 
upon his own personal knowledge of the course of busi¬ 
ness, and also by the production of the council books, 
in which the applications for licenses and the minutes 
of decisions thereon were entered. 


The 
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.The Defendant objected that neither the other peti¬ 
tions and licenses, nor the parol testimony as to the 
practice and understanding at the council board were 
admissible. 

The Plaintiff insisted that the proposed proof was ad¬ 
missible, and ultimately it was agreed that it should be 
made one of the points for the consideration of tlie 
court upon the special case, whether the proposed evi¬ 
dence was competent or not. 

The general question for the opinion of the court was. 

Whether the Plaintiff was entitled to recover? If 
the court were of that opinion the verdict was to stand; 
if not, the verdict was to be set aside and a nonsuit 
entered: either party to be at liberty to turn the case 
into a special verdict. 

Taddy Serjt., for the Plaintiff. The Defendant relies 
on the case of Klingender v. Bond (u), which is a deci¬ 
sion on the same policy on which this action arises, and 
in which the court held that the description of Mampe^ 
as a merchant of London^ when in fact he did not re¬ 
side there, was a fatal objection to the Plaintiff’s claim. 
But that case was decided without much argument, upon 
a motion for a new trial: after that time the opinions of 
the courts, with respect to these licences, entirely 
changed, and it became the practice to give the most 
liberal and extended construction to them, when it was 
found that the trade of the country could not be carried 
on without them. Flint v. Scott (5), Morgan v. Oswald (r), 
case of the Good Hope (rf), case of the Vraw Cornelia, {e) 
The Plaintiff being a Hanoverian was not an alien 
enemy, nor even an alien, {Calvings ca8e(y), so that 

(a) X4 East, 484* {d) Edw. Adm, CaseSf f, 

(A) 5 Taunt, 674. (tf) Ib. 34. 

(<) 3 Taunt, 554. (/) 7 Eepi 9 h. 

Kk 2 
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the object of this license was not to remove any disability 
of the person, but a disability affecting the ship; and 
most of the preceding decisions on the subject of li¬ 
censes have turned on disabilities existing in the person 
of the grantee. To what an extent the decisions have 
been carried in overlooking even disabilities of the per¬ 
son, appears from Robinson v. Tonray (a), Bazett v. 
Meyer (i), Hatredorn v. Reid (c), Usparicha v. Noble, {d) 
But the licence in the present case has no object beyond 
the ship, and no limitation in respect of ship, except as 
to the French flag. There can be only two grounds for 
contending that this licence was intended for a London 
merchant; one, that the property to be conveyed was 
the property of a London merchant; the other, that the 
ship belonged to the port of London, but both these 
suppositions are negatived by the language of the licence 
itself. Even if it were otherwise, the supposed misde¬ 
scription amounts to nothing; the grantee is described 
as of a place at which he was about to reside, and even 
in a deed this would be sufficient. The evidence which 
has been excluded was not necessary to the support of 
the Plaintiff's case, and may therefore be at once aban¬ 
doned. 

Vaughan Serjt., for the Defendant, relied on the case 
of Klingcndet' v. Bond ; he contended that a true de¬ 
scription of the person of the grantee was necessary to 
make the government acquainted with the nature of the 
enterprize, and to ascertain that it was not a cover for 
hostile purposes, and he cited Warm v. Scott (e), and 
Busk V. Bell (/) to shew that there ought to be in every 
iicence a true description of the person of the grantee. 

(rt) t M.^ S. [d) 13 East, 332. 

{b) 5 Taunt. 824, (f) 4 Taunt. 605. 

(r) I Af. S. 567, (/) 16 East, 3. 

Taddy 
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. Tadidy Serjt., in reply, observed, that Warin v. Scott 
was the case of an alien enemy, residing in Great 
Britain^ wlio had a very special licence to enable him 
toiCravel from one part of the kingdom to another, so 
that an accurate personal description was absolutely 
necessary, and he cited the case of Cousine Mary 
Anne (o) to shew that in the Admiralty Courts a plea 
of alien enemy was not allowed where the licence was 
for property, to whomsoever it might aypear to belong. 

Ctir. Adv. Vult. 


1824 . 


Lemcke 


Vaughan* 


Lord Gifford, C. J. now delivered the judgment of 
Court, and after stating the case, proceeded as follows: 

The question with regard to the admissibility of the 
testimony of the clerk from the privy council office 
having been abandoned, the only question is, whether 
the licence, having been granted to Hampe by the de¬ 
scription “ of London, merchant,” and the case having 
found, that at the time of the licence being granted he 
intended to come to reside in London, though he had not 
then actually come, this misdescription, if any, vitiates the 
licence. The same question came before the Court of 
King’s Bench in the year 1811 in the case o{ Klmgendcr 
V. Bond, in w’hich the Plaintiff was nonsuited, on the 
ground of this misdescription; and upon a motion to 
set aside this nonsuit, on which occasion the point did 
not undergo any great degree of discussion, Lord Ellens 
borough retained the same opinion as he bad jiroiiounccd 
upon the trial of the cause. It is true, that at an 
early period of the issuing these licences, Lord Ellenho- 
rough and the Courts were disposed to construe them 
strictly, as being in the nature of grants from the crown, 
but that opinion did not ultimately prevail; it was soon 
considered that the object of the licences was to facilitate 


tlje 


(rt) Eihuatds, iT. 
K k 
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the commerce of the country, and that they ought$»there- 
fore to receive a liberal construction; and various cases 
were decided which strongly confirm this view of the 
subject. In Morgan v. Oswald it was holdcn that a 
licence to a ’British merchant for a ship to go to a hos¬ 
tile port, and bring home a cargo of goods, authorised 
the importation of such goods, being the property of an 
alien enemy, subject of that hostile country, and there¬ 
fore authorised him to insure, and enforce his contract 
of insurance in our courts. In IVarin v. Scott, indeed, 
it was holden that a licence, authorising the exportation 
of goods by Van Biairen and Kanningeisser, or other 
British merchants, would not protect the exportation of 
those goods by Van Byche, an alien enemy, whose licence 
to reside in this country had expired; but in Hagedorn 
V. Beid, it was decided that a licence to J, P. Hagedorn, 
of London, merchant, on behalf of himself or other 
British or neutral merchants, would protect a ship in 
which Hagedorn and an alien enemy were jointly inter¬ 
ested ; and this was decided on the same principle as 
Morgan v. Oswald, namely, that the licence was in¬ 
tended to legalize a commerce beneficial to the country, 
without regard to the individuals eng^ed in that com¬ 
merce. In Edward^s Admiralty Casts, there are several 
other cases to the same effect. Now, first, was there 
any fraud intended or committed in the present in¬ 
stance? The grantee, it is true, is described ns of 
London, merchant, at a time when he bad not yet 
arrived in London, though he actually purposed to re¬ 
side there; but the object of the licence was simply to 
legalize the adventure, under the provisions of an order 
in council, and the conditions imposed in the licence 
are applicable, not to the person, but to the ship; those 
conditions are, that the name and tonnage of the ressel, 
the name of her master, and time of her clearance from 
Heligoland, shall be indorsed upon the licence, and that 
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a,certificate from the officer of the customs at Heliso- 1824# 
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land shall accompany the cargo. All those conditions ■“. 
have been complied with; and as to the description of v. 
the merchant, it is not found that he intended to remain Vaughan. 
at Heligoland, but on the contrary, tliat he had a fixed 
intention of coming here. Now as these instruments 
are to receive a liberal construction, as the object of 
them is to legalize the adventure rather than to qualify 
the party applying, it appears to us, with all deference 
to the decision in Klingender v. Bond, upon considering 
the subsequent cases, in which these licences have been 
viewed with less rigor, that the misdescription in the 
present instance docs not vitiate the licence, and that 
the Plaintiff’ is entitled to recover. 

Judgment for Plaintiff accordingly. 


Ongley Chambeks. 


Feb. li. 


was an action of covenant upon an indenture Under a de- 
of lease, bearing date the 30th August, 1804, and vise of the 
made between one William Hopson of the one part, and parsonage of 
the Defendant of the other part, of certain premises M , with the 
particularly mentioned in the lease for the term of 
twenty-one years from Michaelmas day then last past, thereunto be- 
at the yearly rent of 1230^.; and the Plaintiff in his longmg: 
declaration made title to the said premises as assignee oi jan^s passed 
the reversion thereof, under the will of William Hopsm. which had 
The Defendant pleaded, “ that the said W- Hopson 
did not by his last will and testament give and devise of the rectory 
the said reversion of, and in the said demised premises between the 

‘ fifth year of 

James the 

X'ir&t and 16331 and had always afterwards been occupied with the rectory 


K.k 4 


with 
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1824'. with the appurtenances to the said Thomas Moiilden and 
JoJm Chambers, and their heirs, to hold as therein men- 
tioned, in maimer and form, &c.upon which issue was 
CiiAMBEits. joinded. 

At t})e trial before Park J., at the Middlesex sittings 

after Michaelmas term, 1821, a verdict was taken for the 

« 

Plaintiff for 1230/. by the consent of the counsel on 
both sides, subject to the opinion of the Court on the 
following case. 

O 

By indentures of lease and release bearing date the 
24th and 25th days of December, 1789, 

All that, the rectoiy or parsonage of Minster, in the 
isle of Sheppey, in the county oi KetU, and all that mes¬ 
suage or tenement called or known by the name of the 
Parsonage-house, oi Minster aforesaid, together with the 
barns, stables, outhouses, edifices, buildings, closes, 
yards, gardens, several pieces of arable, meadow, pasture, 
and marsh land following, that is to say: All that piece 
or parcel of land, commonly called or known by the 
name of Plalfs, Land, containing, &c. The two pieces 
of meadow land before Platf^ Land, containing, &c.: 
the piece of land commonly called or known by the 
name of Hollaiur&, containing, &c.: one other piece or 
parcel of land, commonly called or known by the name 
of Upper Burston^^, containing, &c.: one other piece or 
parcel of land commonly called or known by the name 
of Lo^jner BurstorCs,, containing, &c.: one other piece or 
parcel of meadow land lying before the said messuage or 
tenement, containing, &c.: one other piece or parcel of 
land commonly called or known by the name of BaHon- 
hill, containing, &c.: one other piece or parcel of land 
commonly called or known by the name of the Further 
Barton-hill, containing, &c.; The New Grminds, con¬ 
taining, &c.; one other piece or parcel of land com¬ 
monly called or known by the name of Shardeti’s, con¬ 
taining, Sac. ; and also, all that messuage, tenement, or 

cottage 
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cottage, with the yard, garden, and piece or parcel of 
meadow land thereto belonging, commonly called the 
Shoulder of Mutton piece, containing, &c. with the ap¬ 
purtenances : and also, all that piece or parcel of fresh 
marsh land, commonly called or known by the name of 
the J^erry Marshy containing, &c. with the appurte¬ 
nances ; all which said several pieces or parcels of 
land contain together in the whole by estimation lf)8 
acres, be thereof more or less with the appurtenances, 
and are with the said messuage or tenement, cottage and 
premises albrcsaid, situate, lying and being in the said 
parish of Minster, in the isle of Sheppey aforesaid, and 
were Ibrmerly in the tenure or occupation John Gore, 
Esq., afterwards of John Baker, afterwards of George 
Bvans Baker, afterwards of John Hopson, and now* of 
the said William Hopson, his assigns or under-tenants ; 
and also, all and all manner of tithes, oblations, and ob- 
ventions, yearly and every year, growing, renewing, and 
arising within the said parish of Minster, together w ith 
all and all manner of houses, &c. to the said messuages 
or tenements, cottage, rectory, parsonage, lands, here¬ 
ditaments, and premises belonging, or in any way ap¬ 
pertaining, accepted, reputed, deemed, taken, or known 
as part, parcel, or member thereof, save and except, and 
always reserved thereout unto the releasors, the don¬ 
ation, right of presentation, and patronage to the curacy 
of the said parish and parish churcli of Minster afore¬ 
said, and which was not meant and intended to be 
granted and conveyed; and the reversion, &c. w'erc 
conveyed unto, and to the use of the said William Hop- 
ton, his heirs and assigns for ever. 

It appears, that in the fifth year of the reign of 
James the First, the several lands hereinbefore specified 
did not form part of the rectory or parsonage of Minster, 
as on the 13th of November, in the fifth year of that 
king, by indentures of bargain and sale inrolled in 

Chancery, 


1824. 

Ongley 
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Chancery, Sir James Cromer^ and IkLme Martha hU 
wife, sold and conveyed the rectory or parsonage in 
question to Sir Edward Halesy Baronet, and John 
HaleSi Esq., bis son and heir apparent, by the following 
description. 

All that the rectory or parsonage of Minster^ with 
the appurtenances, in the isle of Sheppey or elsewhere, 
in the said county of Kent^ and all and singular houses, 
buildings, glebe lands, tenths, meadows, pastures, waters, 
fishings, tithes, oblations, obventions, commodities, pro* 
fits, emoluments, and hereditaments whatsoever, to the 
same rectory or parsonage belonging or appertaining; 
and all and singular the liberties, franchises, rights, 
royalties, jurisdictions, pre-eminences, and heredita¬ 
ments of the said James Cr<mei\ to the same rectory or 
parsonage appertaining or belonging, or as part, |>arccJ, 
or member, or in or by reason of the same, or any 
part thereof, lawfully used, reputed, taken, occupied, or 
enjoyed : And that messuage or tenement, barn, and 
twelve acres by estimation of land in Minsta' aforesaid, 
with the appurtenances, late Christopher Tilman\ and 
before Matthew Hadd, Esq’s., abutting upon lands there 
called BartoU'hill towards the east, to lands there called 
Jacob's and Hcnberri/s towards the south, to lands now 
or late Henman's, towards the west, and to lands now 
or late Batchelor's called Holland's towards the north, 
now or late in the occupation of Thomas Hatch or his 
assigns, which said messuage, barn, and twelve acres 
before mentioned, are holden of our sovereign lord the 
king’s majesty, as of his manor of Mylton, alias Mid¬ 
dleton, in fee soccage and not otherwise.” 

Between the date of this iiulenture of bargain and 
sale, in the fifth year of the reign of James the First, 
and 1632, the several pieces of arable, meadow, pasture, 
and marsh land, called Platt's Land, the two pieces of 
meadow land before Plait's Land, the piece of land 

20 culled 
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culled HoUand\ the piece of land called Upper Burston^s, 
the piece of land called Lower Burston*Sf the piece of 
meadow land lying before the said messuage or tenement, 
the SpringSj Barton^hill^ the Fterther Barton-hillf the 
Shardens, the Shoulder of .Mutton piece, and the 'Ferry 
Marshy were purchased in fee simple by the several and 
successive owners of the rectory or parsonage of Mitister, 
and have been occupied together both before and since 
the purchase made by the testator as hereinafter set forth. 

And by an indenture of lease bearing date the 28tli 
Augusty 1747, John Gore being then seized in his demesne 
as of fee of and in all and singular the said messuages, 
lands, and premises comprised in the indentures of lease 
and release to the said William Hopson, of the 24th and 
25th March, 1789, demised and let the same, except the 
piece of land culled the Ferry Marsh, to John Baker for 
a certain time mentioned in the said indenture of lease, 
and now expired by the following description, viz.: 
“ All that messuage or tenement, with the barns, stables, 
outhouses, lodges, yards, closes, gardens, and appur¬ 
tenances, commonly called or known by the name of 
the Parsonage; and also, all those several pieces or 
parcels of land thereunto belonging, commonly called 
or known by the several names of PlatCs Land, the two 
meadows below Plates Land, Hollands, Upper Bursto7^s 
Lower Burstons, the meadow before the house, the 
springs behind the house. Barton-hill, Further Barton-hill, 
the New Grounds, and Shardens, containing together in 
the whole by estimation 188 acres more or less, which 
said messuage or tenement and several pieces of land 
are situate, lying, and being in Minster aforesaid, and 
are now in the occupation of the said John Gm-c, his 
assigns or under-tenants: and also, all that other mes¬ 
suage or tenement with the outhouses and appur¬ 
tenances, formerly called the Shoulder of Mutton, to¬ 
gether with the meadow behind the same thereunto be¬ 
longing, 
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longing, containing, &c. situate, lying, and being 
Minster aforesaid, and now or late in the tenure or oc¬ 
cupation of Robert Bovoyer, his assigns or under-tenants: 
and also all the glebe land and tithes of corn, grain, 
and hay, and all other tithes called great tithes; and 
also all the tithes of seeds, pasture and feeding, and 
all other tithes called small tithes, and all compo¬ 
sitions, &c.” * 

And by a certain other indenture of lease bearing date 
the li\\ September, 1765, William Gore being then seized 
in his demesne as of fee of and in all and singular the 
same messuages, lands, and premises demised, and let 
the same to one JoJm Hopson for a certain term men¬ 
tioned in the said indenture of lease, and now cxpiretl 
by the following description, viz. : “ All that messuage 
or tenement with the barns, stables, outhouses, lodges, 
yards, closes, gardens, and appurtenances, commonly 
called or known by the name of the Parsonage : and also 
all those several pieces or parcels of land thereunto be¬ 
longing, commonly called or known by the several names 
of Platfs Liond, the two meadow's before PlatCs Land, 
Holland*s, Upper Burton’s, Loiver Burtoti’s, the Meadow 
b^ore the House, the Springs behind the House, Barton- 
hill, Further Barton-hill, the New Grormds, and Shar- 
den’s, containing together in the whole by estimation 
188 acres more or less, which said messuage or tene¬ 
ment and several pieces of land are situate, lying, and 
being in Minster aforesaid, and w'crc heretofore in the 
tenure or occupation of John Gore, Esq., afterwards d' 
John Baker, late of the said William Gore, and now of 
the said John Hopson, his assigns or under-tenants: 
and also all that other messuage or tenement, with the 
outhouses and appurtenances, formerly called the 
Shoulder of Mutton, together with the meadow' behind 
the same or thereunto belonging, containing, &c. situate, 
lying and being in Minster aforesaid, and now or late 

in 
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iE the tenure or occupation of Robert Bowyer^ his as¬ 
signs or under-tenants: and also all that piece or parcel 
of marsh land called the Ferry Marshy l^'iog in Minster 
aforesaid, containing, &c., and now or late in the tenure 
or occupation of Thomas Randall, or his assigns or 
under-tenants : and also all the glebe land, and tithe of 
corn, grain, and hay, and all other tithes called groat 
tithes; and also all the tithes of seeds, pasture, and 
feeding, and all other tithes called small tithes, of what 
nature or kind soever, and all compositions. See. 

Prior to the purchase by William Hopson of the several 
premises comprised in the indentures of lease and re¬ 
lease of the 2'lth and 25th March, 1789 , the said IFil- 
liam Hopson had, by indentures of lease and release, 
dated 14th and 15th April, 1783, also purchased in fee- 
simple certain other premises called Poor’s Farm, Rip~ 
ney-hills, and Horse Marsh ; and by the said indenture 
of lease of the 30th August, IS04, and made between 
William Hopson and the Defendant, Wiliam Hopson, 
being then seised in his demesne as of fee of and in all 
and singular the premises comprised in the same lease, de¬ 
mised and let unto the Defendant for a certain terra of 
years, yet unexpired, as well all and singular the pre¬ 
mises comprised in the indentures of lease and release 
of the 24th and 25th March, 1789, as also the premises 
called Poor’s Farm, Riptiey-hills, and Horse-marsh, (pur¬ 
chased as before mentioned by the conveyances of the l ltli 
and 15th April, 1783,) by the following description : All 
that messuage or tenement with the barns, stables, out¬ 
houses, lodges, yards, closes, gardens, and appurtenances, 
commonly called or known by the name of the Parsonage, 
and also all those several pieces or parcels of land there¬ 
unto belonging, commonly called or known by the several 
names of Platt's Land, the two meadows before Platt’s 
Land, Holland’s, Upper Burston’s, Lower Burston’s ; the 
meadow before the house, the meadow and springs be¬ 
hind the house, Barion-hill, Further Barton-hill ; the 

New 
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NevoGroutuiSf andiSharden^s^ containing &c, 188 acres, 
whicli said messuage or tenement and several pieces of 
land are situate, lying, and being in Minster aforesaid, 
and were heretofore in the tenure or occupation of John 
Gore, Esquire, afterwards of John Baker, then of Wil¬ 
liam and afterwards of John Hopson, his assigns or 
under-tenants, late of the said William Hopson, his assigns 
or under-tenantsi and now of the said John Chambers, his 
assigns or under-tenants: and also all that other mes¬ 
suage or tenement, with the out-houses aud appurte¬ 
nances, formerly called the Shoiddei' of Mutton, together 
with the meadow behind the same, or thereunto belong¬ 
ing, containing &c., situate, lying, and being in Minster 
aforesaid, and heretofore in the tenure or occupation of 
Robert Bcmyer, his assigns or under-tenants, and now 
of the said John Chambers, his assigns or under-tenants: 
and also all that piece or parcel of marsh land called 
the Ferry Marsh, lying in Minster aforesaid, containing 
&c., heretofore in the tenure or occupation of Thomas 
Randall, or his assigns or under-tenants, and now or 
late of the said John Chambers, his assigns or under¬ 
tenants ; and also all the glebe land and tithes of com, 
grain, and hay, and all other tithes called great tithes; 
and also all the tithes of seeds, pasture, and feeding, 
and all other tithes called small tithes, of what nature 
or kind soever, and all compositions, oblations, offer¬ 
ings, and other titheable things which shall at any time 
during the term of years hereinafter granted, grow, 
arise, be, and increase within the parish of Minstei' 
aforesaid, or the titheable places thereof, with the appur¬ 
tenances. 

The before-mentioned premises, contained in the said 
purchase-deeds the 24th and 25th March, 1789 , were 
rated together to the land-tax in the following words: 
“ The parsonage of Minster, consisting of the great and 
small tithes in the parish of Minster, together with a 

messuage 



IN THE 4th & Sth Years of GEO. IV. 


491 


messuage and cottage, two barns, two stables, and 1824. 
arable and pasture landsand which land-tax Hopson 
redeemed in the year 1799, together with the land-tax 
of his other estates in thq county of Kentf as appears by Chambers, 
the certificate. 

On the I1i\i Febmarpi 1817, William being 

then seised in his demesne as of fee of and in all the 
messuages, lands, and premises, comprised in the last- 
mentioned indenture of lease, made and published his 
last will and testament iu writing, duly executed and 
attested, so as to pass real estates, and thereby, amongst 
other things, gave and devised as follows: that is to say, 

I give and devise unto Thomas Mouldeiiy of BermontL- 
sep, wool-stapler, and Johft Chambers^ of Minster, gentle¬ 
man, and their heirs, all that the rectory or parsonage 
of Minster, in the isle of Shcpptj, in the said county of 
Kent, with the messuages, lands, tenements, tithes, here¬ 
ditaments, and all and singular other the premises 
thereunto belonging, with their and every of their rights, 
members, and appurtenances: and also all that messu¬ 
age or tenement and farm, called or known by the name 
of Poods Fai-m, with the barns, stables, backsides, yards, 
garden, and several pieces or parcels of land thereunto 
belonging, containing, &c., with the appurtenances, 
situate, lying, and being in Minster aforesaid, and now 
ill the occupation of the said John Chambers, his assigns 
or under-tenants: and also all those several pieces or 
parcels of arable, pasture, and meadow land, called or 
known by the name of Ripney-hills, and two pieces or 
parcels of meadow or marsh land thereto belonging, 
containing, &c., situate, lying, and being in the parish 
of Minster aforesaid, and now in the tenure or occu- 
pation of the said John Chambers, and the executors of 
Richard Ingleton, deceased, their assigns or under-te¬ 
nants : and also all that piece or parcel of marsh land 
called or known by the name of Horse Marsh, contain- 
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ing, &c.} situate, lying, and being in the parish ot 
Mimter aforesaid, and now in the occupation of the said 
John Chambers, his assigns or under-fenants: to hold 
the said rectory, and all and singular the said several 
hereditaments and premises, with their appurtenances, 
unto tl fe^ id Thomas Moulden and John Chambers, their 
heirs ancr^ssigns, to the use and for the intent and pur¬ 
poses hereinafter mentioned, that is to say, to the use, 
tent, and purpose that my loving wife, Elizahelh Hop- 
son, and her assigns, may have, receive, and take there¬ 
out, during her natural life, one annuity or clear yearly 
rent charge of 500/. of lawful British money, the same 
to be paid and payable free from all taxes and other 
deductions whatsoever by four equal quarterly payments; 
(The will contained the usual power of distress and 
entry;) nd subject to the said annuity or yearly sum 
of 500/. and to the powers and remedies hereby given 
for the enforcing and securing the payment of the same, 
1 will and direct that the said rectory, parsonage, mes¬ 
suages, lands, farms, tenements, tithes, hereditaments, 
and premises aforesjiid, so charged therewith, wdth the 
appurtenances, shall be and remain, and I hereby give 
and devise the same to the use of William Onglep (the 
Plaintiff) for andduring his natural life without im¬ 
peachment of waste with remainders over. 

The testator was also possessed of or entitled to con¬ 
siderable other real estates besides the lands comprised 
in the indenture of lease of the 3()th August, 1804, all 
of which estates he devised specifically to different per¬ 
sons named in his, will, and then followed this residuary 
clause. “ And as to all the residue and remainder of 
my goods, chattels, ready money, securities for money, 
real and pcrsci^l estate and effects whatsoever and 
wheresoever, (but as to my personal estate, subject to 
the payment thereout of all and every my just debts, 
funeral and testamentary expenccs, and the several 

21 legacies 
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legacies hereinbefore given and bequeathed,) I give and 
bequeath the ^me, and every part thereof, unto William 
Netilejbldy Award Nettlefold, Thomas Mouldefi, and 
John Chambers, their several and respective heirs, exe¬ 
cutors, and administrators respectively, according to the 
value and equality thereof, equally to be dividedijpkween 
them, share and share alike, and to take as tenants in 
common and not as joint-tenants.” 

It was admitted on the trial, that if Platfs Land, the 
two pieces of meadow land before Platth Land, the 
piece of land called HoUand^s, the piece of land called 
Uppej' Burston^s, the piece of land called Lower Burston*s, 
the piece or parcel of meadow land lying before the said 
messuage or tenement, the Springs, Barton-hill, the 
Further BarUmJiill, the Shardens, the Shoiddei' of Mutton 
piece, and the Ferry Marsh, were included in the devise 
to the Plaintiff, the said testator had no other “ real 
estate” wherewith to satisfy these words in the devise 
of the general residue of his real and personal estate. 

Some memorandums in the handwriting of the tes* 
tator were offered in evidence on the part of the Plain¬ 
tiff and objected to. If the Court should be of opinion 
they werp admissible, they were to become part of the 
case, otherwise not. 

The question for the opinion of the Court was, whether 
the Plaintiff was entitled to recover any, and what sum; 
and if so, a verdict was to be entered accordingly; if 
otherwise, a verdict was to be entered for the De¬ 
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fendant. 

The case was argued by Fajighan Serjt. for the Plain¬ 
tiff, and Taddy Serjt. for the Defendant. 


On the part of the Plaintiff, Uii^r the devise of 
the rectory or parsonage with the lands thereunto be¬ 
longing, were claimed all the lands specified in the deed 
of 1789, as having usually been occupied with the 
,VoL. I. LI rectory. 
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rectory. It was admitted that, strictly and technically 
speaking, land could not be an appurtenant to a mes¬ 
suage, though in this respect it was contended there 
might be a distinction between an ordinary messuage 
and a^ifctory; a distinction was also insisted upon be¬ 
tween l^urtenances, and lands appertaining or belong¬ 
ing to; between the technical expressions cum pertinentiis 
and cum terris pertinentihus^ Heme v. Allen [a) s and it 
was urged, that even in a deed much would pass under 
the latter expression which w'ould not pass under the 
former; but the argument mainly relied on, was, that 
in a will the words “ thereunto belonging” must be 
construed as usually occupied therewith, giving to the 
word belonging its popular instead of its technical 
sense; and for this position were dted Hilly. Grange(b), 
Gennings v. "Lalce (c), Matmd's case {d), Knighf% case {e). 
In anticipation of the argument, that according to this 
construction, there would be no land left to pass under 
the residuary clause, the case of Marshal v. HopJcins{J') 
was referred to, where it was holden, that property to 
meet the residuary clause was not always required, 
that clause being usually inserted by way of caution. 
The question with respect to the memorandums was 
abandoned. 


For the Defendant it was argued, that the w’ords 
“ thereunto belonging” ought not to be taken in their 
popular sense, unless it were impossible to make them 
operative in their restricted and technical sense. This, 
it was contended, was the result of the principle laid 
down in the various cases cited on the part of the plain- 


(fl) I Cro. Car. 57. {d) 7 Rep. 112. 

(*) X Ph^d. 170. l>yrr, (e) Godb. 2SZ. Palm. 

130.^. (/) 15 East, 

(c) Cro.Car.t68. 

tiir. 



IN THE 4th & 5tm Years of GEO. IV. 


495 


tiiF, as well as in the more recent cases of Doe dem, Chi¬ 
chester V. Oxenden (a), Doe dem. Beach v. Jersey (6), Cle¬ 
ments V. Lambert, (c) That, not only was there sufficient 
in this will to make the words operative in their tech¬ 
nical sense, but that, taking the whole record before the 
Court, it w'ould be impossible to apply the^^ the 
popular sense of “ usually occupied with,’’ because 
upon the record the Court could not determine what 
lands had usually been occupied with the rectory and 
what not, the word belonging being employed in dif¬ 
ferent senses in the different deeds set out; for instance, 
including the Ferry Marsh in the deed of 1747, not in¬ 
cluding it in the deed of 1765. It was admitted, how¬ 
ever, that the twelve acres, if they could be pointed out, 
would pass with the rectory under the words thereunto 
helongingy because they appeared to liavc belonged to it 
in the time of James First, and to have been invariably 
occupied with it ever since. 

Lord Gifford C. J. now delivered the judgment of 
the Court, and after stating the case, and observing that 
the question respecting the admissibility of the memo¬ 
randums. had been abandoned at the bar, proceeded as 
follows: 

The question raised in this case, is, what has passed 
under the first part of William Ho2)Son’» will, by which 
he devises to Thomas Moulden and John Chambers^ and 
their heirs, “ all that the rectory or parsonage of Min^ 
ster, in the isle of Sheppey^ with the messuages, lands, 
tenements, tithes, hereditaments, and all and singular 
other the premises thereunto belonging.” It is con¬ 
tended on the part of the PlaintifiJ that under this 
description, which precedes the mention of the Poor's 
Farnii 'Ripney-hills^ and the Horse Marsh, arc included 


1824. 


Ongley 

V. 

Chambers, 


(«) 3 Taunt. 147 - (^) i B.iff A. 550 . (t) i Taunt. ao 6 . 
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all the lands comprised in the indentures of lease afid 
release of December 1789. It is contended on the part 
of the Defendant, that none of them passed as lands be¬ 
longing to the rectory. It has been agreed by the 
counsel on both sides, that the words “ thereunto be- 
longing” are not in a will to be construed with the 
same strictness as in a conveyance, but may receive, if 
the Court deem it requisite, a wider construction ; and 
there arc many cases decided on wills which authorise 
a wider construction, even with regard to words much 
more technical than those now in dispute. It has been 
agreed, too, that although land cannot, strictly speaking, 
be said to be appurtenant to land, yet that in a will it 
may pass under such a description; and in Hill v. 
Grange^ which was a decision upon a deed, and therc- 
I’oro a stronger case than the present, a party having 
leased a messuage, with all the lands to the same apper¬ 
taining, to hold for twenty years, upon payment of rent. 
All the justices “ (except Brcmti Justice, who did not 
speak to that point,) agreed that the word appertaining 
to the messuage shall be here taken in the sense of 
usually occupied with the messuage, or lying to the mes¬ 
suage; for when apper'taining is placed with" the said 
other words, it cannot have its proper signification, and 
therefore it shall have such signification as was intended 
betw’een the parties, or else it shall be void, which must 
not be by any means; for it is commonly used in the 
sense of occupied ivith, or lying to, ut supra, and being 
placed with the said other words, it cannot be taken in 
any other sense, nor can it have any other meaning than 
is agreeable with law, and forasmuch as it is commonly 
used in that sense, it is the office of Judges to take and 
expound the words which common people use to express 
their meaning, according to their meaning; and there¬ 
fore it shall be here taken, not according to the true 
definition of it, because that does not stand with the 

matter, 
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iiiatter, but in such sense as the party intended it.” In 1S24. 

■Dyer's report of the case, Stamford J. is reported to 
u 1 j . Ongley 

nave said, that land may be appurtenant to a messuage, 

though the other Judges disagreed, but they all thought Chambers. 
that the lands passed under the words “ cum ^omnibus 
terrh eidem messuag. pertinent. y" as well by the Jhtention 
of the parties as the occupation of the land and mes¬ 
suage together. The same proposition is laid down in 
Palmer 375., where it is said that a joint occupation for 
five or six years is sufficient for to make reputative 
appurtenances. In Cro. Eliz. 16., Anderson J. says, 

“ That land shall pass as pertaining to a house which 
has been occupied with it by the space of ten or twelve 
years, for by that time it hath gained the name of par¬ 
cel or belonging, and shall pass with the house by that 
name in a will or leases.” And if this construction has 
been adopted by the courts with reference to common 
law conveyances, it is unquestionable, that in order to 
further the intentions of the devisor, a more liberal 
construction may be adopted with reference to wills. 

Now what was the situation of the lands in question ? 

They were purchased previously to the year 1632, and 
have been occupied with the rectory ever since. It was 
admitted by the counsel for the Defendant, that though 
the twelve acres demised with the rectory in the time of 
James the First could not, strictly speaking, be appur¬ 
tenant to it, yet, that if they were properly designated, 
they might pass under the words “ thereunto belonging.” 

But if they were not originally appurtenant, they never 
could become so, and therelbrc could only pass with the 
rectory by virtue of a concurrent occupation. The ad¬ 
mission, therefore, goes a long way in determining what 
ought to be the decision of the court with respect to 
the other lands. In the lease of 1747, all these lands 
but the Ecrr^ Marslif which is specially cxccjded, arc 

L 1 3 described 
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described as belonging to the parsonage. It is true, 
that in this lease the messuage with the appurtenances 
called the Shoulder ofMutton has a distinct description, 
but it is immediately followed hy general words, which 
apply. ^ the rectory; “ all the glebe lands and tithes of 
corn, &c. and all compositions.” In the lease of 1765, 
there is the same description of the lands as in the lease 
of i 804; in this latter, the lands subsequently acquired 
by Hopsoji are designated by a specific description, and 
ill the will the devisor, knowing that these subsequently- 
acquired lands had no reputation of occupancy by reason 
of the recency of the purchase, he again enumerates them 
under a specific description. The case of Buck v. 
Nurton{a)y although the decision differs from that 
which the Court will pronounce upon the present oc¬ 
casion, affords a strong illustration of the principle on 
which we shall proceed. It was there holden, that lands 
usually occupied with a house will not pass under a 
devise of a mansion-hoiise with the appurtenances, unless 
it clearly appears that the devisor meant to extend the 
word “ appurtenances” beyond its technical sense; it 
was collected from the object for which the mansion- 
house w^as devised to the defendant, that th’e devisor 
had in that case no such intention ; but Eyre C. J. says, 
“ Lands will not pass under the word * appurtenances’ 
in its strict technical sense; they will pass if it appears 
that a larger sense was intended to be given to it. If 
the courts had always adhered to this line of con¬ 
struction, many reported cases would not now disgrace 
the books.” In that case there was a further clue to 
the sense in which the devisor had employed the word 
“ appurtenances” with regard to the Defendant; namely, 
that in the case of another devisee, to whom, after a short 
term to the Defendant, he had devised the mansion- 


{n) j B.^ P. 53 . 


house 
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h'ouse and lands usually occupied with it, he had em- 1824. 
ployed the words, “ my mansion-house, and the lands qngley 
and grounds thereto belonging, and therewith held and 
enjoyed, with the appurtpnanceswhereas, with regard Chambers. 
to the Defendant he had only said, “ my mansion- 
house with the appurtenances.” Now, the p^sent is 
not a case in which the word “ appurtenances” in one 
part of the will is to be contrasted with appurtenances 
in another part, but the expression employed is, “ the 
rectory or parsonage, with the messuages and lands, &c. 
thereunto belonging'^ It is observable too, that this is a 
devise of messuages, w’hercas, strictly speaking, there is 
but one belonging to the rectory. Considering, there¬ 
fore, that the lands in question have been uniformly 
occupied together with the parsonage, and that they are 
contained in the several successive leases of the property ; 
the Court is of opinion, that, under the general w’ords 
“ thereunto belonging,” all lands pass which are de¬ 
scribed in the lease of 1789; and that, therefore, there 
must be 

Judgment for the Plaintift’. 
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Hasker, Clerk, v. The‘Right Honourable 
ClifARLES Manners Sutton and Others. 


Devise to yi. 
when he 
should attain 
twenty-one,for 
life; and after 
his decease to 
the first son of 
the body of 
y1. lawfully 
begotten, and 
the heirs male 
of the body of 
such first son; 
like remain¬ 
ders to the 
second and 
other sons in 
succession; 


JOHN HASKER, by his last will, dated 28th Octo^ 
her, 1780, gave and devised, among other heredita¬ 
ments, the hereditaments comprised in the agreement 
hereinafter mentioned unto William Hasker, the Plaintiff^ 
second son of his nephew, Thomas Hasker, when and so 
soon as he attained his age of twenty-one years, and 
during the term of his life, subject as in the will was men¬ 
tioned, and immediately from and after his decease he 
gave and devised the same hereditaments to the frst son 
ff the body (f the Plaintiff, William Hasker, lawfully be¬ 
gotten, and to the heirs male of the body ff such frst son, 
lawfully issuing; and in default of such issue to the use 
and behoof of the second, third, and every other son of 


like remainder 
to the daugh¬ 
ter or daugh¬ 
ters. Like 
devise to B., 
brother of Am, 
with like re¬ 
mainders to 
JB.’s issue. 
Like devises 
to C. and D., 
other brothers 


the body of the Plaintiff William Hasker, lawfully be¬ 
gotten, and to the heirs male of their respective bodies, 
lawfully issuing, severally and respectively, ai\d in re¬ 
mainder the one after the other in seniority of age; the 
elder of such sons, and the heirs male of his body, being 
always preferred to the younger sons and the heirs male 
of their bodies; and in default of such issue, to the use 
and behoof of the daughter or daughters of the Plaintiff 


of A., with 

like remainders to their respective issues. And in case either or any of them, (^A^ 
B., C., and D.,) should die before the age of twenty-one years, or without leaving 
any child or children of his or their bodies lawfully begotten, then that the several 
estates devised to him or them should go to the survivor or survivors, share and share 
alike, under the same limitations as before described. 

A. having attained twenty-one, and being a bachelor and unmarried, made a 
feoffment, and levied a fine with proclamations, of the property devised to him, to 
his own use in fee, and to the intent to destroy contingent uses and estates limited to 
his sons and daughters : 

Held, that by so doing, he acquired an absolute estate of inheritance in the 


properly. 


William 
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William Hasher^ lawfully begotten, and the heirs male 
of her or their respective body or bodies; and the tes¬ 
tator also gave, devised, and bequeathed the two lease¬ 
hold messuages therein mentioned unto the Plaintiff WiU 
liam HaskeVi his executors, administrators, ani^-assigns, 
when he should attain to his age of twenty-one years; 
and the testator gave and devised certain other here¬ 
ditaments, in his will described, to John Hasker, eldest 
son of his nephew, Thomas Hasker, when he should 
attain his age of twenty-one years, for his natural life, 
subject as therein mentioned; and from and after his 
decease the testator gave and devised the same to the 
first and other sons of John Hasker, in tail male, and 
for default of such issue, to the daughter or daughters 
of John Hasker, in tail male, as tenants in common, in 
the same manner as he gave the first-mentioned here¬ 
ditaments to the sons and daughters of the Plaintiff, 
William Hasker, after his decease. And the testator 
gave and bequeathed, subject as before, certain other 
messuages and premises to Thomas Hasker, the third 
son of his nephew, Thomas Hasker, when he should 
attain his age of twenty-one years, for life, remainders 
to his sdhs and daughters, as to the sons and daughters 
of William Hasker; and he also gave and devised, sub¬ 
ject as before, certain leasehold hereditaments to Thomas 
Hasker, the third son of his nephew, T. H. his execu¬ 
tors, administrators, and assigns, when he should attain 
the age of twenty-one years. And the testator also 
gave, subject as before, certain other hereditaments unto 
Bichard Hasker, fourth son of his nephew, Thomas 
Hasker, when he should attain twenty-one, for life, 
with remainders to his sons and daughters as in the 
former cases. And he also gave and bequeathed all his 
right, title, estate, and interest of, in, and to, a certain 
mill, with its appurtenances, called Longbridge Mill, 
situate at Sherfidd on the Loddon, ihep. in the occu¬ 
pation 



V. 

SUIXON. 
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pation of George Woodroffe^ to Rickard HasJcer, his exc?- 
cutors> administrators, and assigns,when he should attain 
his age of twenty-one years, for the residue of a certain 
term of years which he had therein then to come. And it 
was the testator’s express will, desire, and direction, that 
no timber should be cut from any of the estates devised, 
until the devisee claiming the same should attain the 
age of twenty-one years, except for necessary repairs. 
And in case either or any of the sons of his nephew, 
Thomas Hasker, shotdd happen to die before he or they 
slioidd attain thc^ age of twenty-one years, or without leav¬ 
ing any child or children of his or their body or bodies, 
lawfully begotten, then it xms the testator's express will 
and desire, that the several estates devised to him or them 
should go to the surviving son or sons of his nephew 
Thomas Hasker, share and share alike, when and 
so soon as he or they should attain to his or their 
respective age or ages of twenty-one years, for his or 
their natural life or lives, and immediately from and 
after his or their decease or deceases, to such uses, 
limitations, and appointments as were thereinbefore 
limited and appointed of the several estates given and 
devised to him or them respectively; and the* testator, 
by his will, authorised and empowered his executors, 
and the survivors and survivor of them, to receive the 
rents, issues, and profits of each particular estate devised 
to the sons of his nephew, Thomas Hasher, until the 
devisee entitled to the same should attain his age of 
twenty-one years, for the purpose of paying and dis¬ 
charging out of the rents, issues, and profits of each 
particular estate the annuities charged on such estate, 
and the interest of money then raised, or to be raised, 
on the security thereof with other incidental expences 
that might happen to afiect or incumber the same dur¬ 
ing the minority of the devisee entitled thereto, the 
residue of such rents, issues, and profits, if any, to re- 

20 main 
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main from time to time in the hands of his executor 
for the sole benefit of, and to be paid to, such devisee 
when he should come of aire. 

The testator left his giiece Dorothy^ the wife of John 
Tjce^ his heiress at law, and on the death of th^testator, 
the reversion in fee of the hereditaments devisra by the 
testator’s will to John, William^ Thomas, and Richard 
Hasher, for their respective lives, with remainder to 
their respective sons and daughters, as before mentioned, 
descended to her as heiress at law. 

Horothy Lee died in 1797, leaving Henry Pincke Lee, 
her eldest son and heir at law, to whom the reversion 
descended, he being also the heir at law of the testator. 

Previous to Jamtary, 1817, the Plaintiff, William 
Hasher, attained his age of twenty-one years, and was 
a bachelor, and had no issue at the date-of the feoff¬ 
ment hereinafter mentioned, and the livery made pur¬ 
suant thereto. 

By indenture, bearing date the 1st January, 1817, 
and made between the Plaintiff, William Hasher, of the 
one part, and William Seymour, of the other, WiUiam 
Hasher demised all the hereditaments and premises 
which Were originally devised to him by the testator, 
comprising (amongst others) the hereditaments and pre¬ 
mises mentioned in the agreement, to hold the same 
(subject to the encumbrances affecting them) unto Wil¬ 
liam Seymour, his executors, administrators, and assigns, 
for the term of ninety-nine years, if the Plaintiff, William 
Hasher, should so long live, upon trust for the Plaintiff^ 
William Hasher, and his assigns. 

By an indenture of feoffment, dated the 3d January, 
1817, and made between the Plaintiff, of the first part, 
Henry Pincke Lee, of the second part, John Cole, of the 
third part, and Jonathan Hilhiah Bricknell, of the fourth 
part, and by livery of seisin made according to that in¬ 
denture, after reciting to the effect above stated, and 

that 


1824 . 

Haacut 


V. 
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1824. that the Plaintifij WiUiam Hasker, being desirous df 

^ acquiring the fee simple of the hereditaments devised 

-a, by the will of the testator to him, had applied to Henry 

SurioN. Pificke Lee, as the heir at law gf the testator, to concur 

with him in a feoffment and fine of the hereditaments 
unto Rihnard Cole and his heirs, to and for the use of 
the Plaintiff, William Hasker^ to the intent to destroy 
the contingent uses and estates limited to his sons and 
daughters, of and in the hereditaments devised to him, 
and all other contingent uses and estates whatsoever 
thereon respectively expectant or subsequent thereto, 
and to pass the reversion in fee therein, then vested in 
Henry Pincke Ltee as heir at law of the testator to the 
use aforesaid: It was witnessed, and the Plaintiff’ did 
grant and enfeoffi and Henry Pincke Lee did grant, 
enfeof]^ and confirm unto Richard Cole, his heirs and 
assigns, the hereditaments comprised in the agreement, 
to hold unto him, his heirs and assigns for ever, to 
such uses as the Plaintiff should by any deed or writing 
direct and appoint; and in default of such direction 
and appointment, to the use of the Plaintiff, William 
Hasker, and his assigns for life, with remainder to the 
use of Richard Cole, his heirs and assigns, during the 
life of the Plaintiff and his assigns, upon trust, for the 
sole benefit ol the Plaintiff and his assisns, and to the 
intent that any wife of the Plaintiff might not be en¬ 
titled to dower, with remainder to the only proper use 
of the Plaintiff, his heirs and assigns for ever. The in¬ 
denture contained a covenant by the Plaintiff* and Henry 
Pincke Lee, to levy unto Richard Cole and his heirs a 
fine sur conuzance de droit come ceo &c. with proclam¬ 
ations, of the hereditaments, and a declaration that the 
fine should enure to the several uses, and upon the trust, 
intent, and purpose in the indenture expressed and con¬ 
tained concerning the same. 


A fine 
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A fine sur conuzance de droit come ceo &c. with pro¬ 
clamations, was duly levied in pursuance of this cove¬ 
nant. 

The Plaintiff having been advised, that by the above- 
mentioned means he acquired an estate in fge simple 
in the hereditaments devised by the will of the testator, 
contracted with the Defendants for the sale to them 
of such hereditaments, but they afterwards objected to 
the title thereto, and the Plaintiff exhibited his bill in 
the Court of Chancery against them, for the purpose of 
compelling them to complete their purchase. The De¬ 
fendants having put in their answer, the cause came on 
to be heard before his Honor the Vice-Chancellor on 
the 6th May, 1822, when his Honor directed a case to 
be made for the opinion of this Court upon the follow¬ 
ing question, 

Whether the Plaintiff, under and by virtue of the 
will of John Hasher, and by the indenture of demise of 
the 1st January, 1817, and the indenture of feoff¬ 
ment of the SA January, 1817, and the fine levied in 
pursuance of the covenant contained in the indenture 
of the 3d January, 1817, acquired an absolute estate of 
inheritance in fee simple, of and in the said heredita¬ 
ments, discharged from the remainders and executory 
devises, if any, limited and created by the will of John 
Hasher ? 

Pell Serjt for the Plaintiff. If the limitations ex¬ 
pectant upon the determination of William Hasher^s 
estate were remainders and contingent, they were barred 
by the fine and feoffment of 1817, and the Plaintiff's 
title is good. They were remainders according to the 
general rule, which lays it down, that a limitation shall 
never be construed as an executory devise, where there 
is a preceding estate of freehold sufficient to support a 
remainder, and the estate limited to William Hasher 
for life was clearly of that nature; whether or not they 

were 
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were conthigen^tf will depend upon the conatruction td 
be put on the word or in the sentence, “ In case cither 
of the sons of Thomas Haskcr should happen to die before 
he (Hr they shoidd attain the age, of twenty-one years, or 
•without living any child^ Now, in a will or surrender, 
the courts have always construed the a>' in such a 
sentence conjunctively or disjunctively, or have ex¬ 
punged it altogether, as would best effectuate the in¬ 
tention of the devisor or surrenderer. Price v. Hunt («), 
Sotdle V. Gerrard (b). Barker v. Sicretees (c), Wright v. 
Kemp (d), Fairfield v. Morgan (e), Eastman v. Baker {f). 
Crump V, Norwood (g), Collinson v. Wright (h), 1 Eg. 
Cas. Abr. 188. But tlie intention of the devisor in the 
present case was most clearly that the or should be read 
conjunctively and, or be omitted. For, if William Hasker 
had married and died before twenty-one leaving issue, it 
never could have been the devisor’s intention to leave that 
issue unprovided for; and yet such might have been the 
case if the or be read disjunctively. To justify the con¬ 
struction which will be contended for on the part of the 
Defendant, if it is to be argued that the remainders over 
were vested, the Court must strike out the words, “ he 
should attain the age of twenty-one years,” an alteration 
much more extensive than that which is required by the 
Plaintiff. William Hasker himself took a vested interest, 
though he was not to come into possession till twenty- 
one ; Boraston’s case {i) ; but if or be read as and, it is 
impossible to contend that tlie remainders expectant on 
the determination of his life were vested, for they fall in 
every respect "within the strict definition of a contingent 
remainder as given hy Fearne, Brownsword v.Edwards{j) 


{a) Pollexf 645. 
\b) Cro. Eliz. szs, 
(f) zStr.iiis. 

(d) 3 T. R. 470. 

(e) % N. R. 40. 


{p) I Taunt. 181. 
Q) 7 Taunt. 363. 
((&) I Sid. 148. 

(;■) 3 Rep. 19. 

{/) * I'i-f-Jun. 343- 
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and Doe dem. Ushetv. Jessep{a) will be relied on by tlie 
other side; but BrownsiX)ord v. Ed'wat'ds is outweighed 
by the mass of conflicting authority; and in Doe dem. 
Us/m- V. Jessepf it was jiecessary to construe or in its 
natural sense, to give effect to the obvious intention of 
the testator. / ^ 


1B24. 

Haskbk 


Sutton. 


Bosanqiict Serjt., contra. There is no reason for re¬ 
jecting the or, or for reading it conjunctively. There 
would be nothing unreasonable in the supposition that 
the devisor wished to deter William Hasker from an 
early and imprudent marriage. But the ground upon 
which the Defendants rely is, that the limitation in 
question was a vested remainder, to take effect after the 


natural expiration of the 
William Has/icr^ and the 


preceding estate for life to 
estates tail to his children. 


The testator having four great nephews gives a part 
of his estate to each for life, with remainder in strict 


settlement to his children. It is manifest that the sur¬ 


viving great nephews were not to take any thing as long 
as there was issue of the great nephew deceased; nor 
was the heir at law to take any thing as long as there 
was issup of any of the great nephews. The Court, 
therefore, will not put such a construction upon the 
terms of the limitation in question, as to defeat any of 
the preceding estates expressly limited, but will con¬ 
strue them as descriptive of the events in which those 
estates would fail, and as conveying a remainder after 
their natural expiration. TJie circumstance of the de¬ 
visor having repeatedly used the words when he shall 
attain the age of twenty one years,” as descriptive of 
the time when the devisee would be entitled to posses¬ 
sion, may easily account for the use of similar words in 
the limitation over, as describii||; an event in which the 


{a) IS Eastf 


limitation 
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limitation to the first taker for life would be likely to 
fail, though the subsequent words alone would have 
been sufficient for the purpose. In all the cases upon 
wills, in which or has been construed conjunctively, the 
first taker has been a devisee in fee, so that the limit¬ 
ations over were necessarily executory devises, displacing 
the first estate; and unless the construction adopted 
had prevailed, the heirs of the first taker in fee would 
have been ousted. [Lord Gifford C. J. If the Court 
construes this or disjunctively, they must strike out the 
whole condition as to the devisee’s dying under twenty- 
one.] The expressions of the devisor may be inaccurate, 
but the intention is plain; and if this case had occurred 
before Price v. Hunt, there could have been no doubt. 
The case of Brownmord v. Edwards is expressly in 
point, where Lord Hardwicke not only considered a 
limitation, such as the present, as a vested remainder, but 
altered and into or. The Defendants only seek to retain 
it. Wright V. Kemp, the only case in which or has been 
construed conjunctively, when the preceding limitation 
was not in fee, was the case of a copyhold, to the use 
of the surrenderor for life, remainder to W. W,, an ille¬ 
gitimate son, for life, remainder in tail to the. issue of 
W. W., lawfully begotten; and if W. W. should die in 
the lifetime of the surrenderor, or without issue, remain¬ 
der to the surrenderor in fee: W. W. died, leaving issue, in 
the lifetime of the surrenderor, so that if the or had not 
been construed coujunctively the surrender would have 
been absolutely without effect. The words “ without 
child or children” plainly refer to the former limitation 
in strict settlement, and have been considered in many 
cases to mean issue generally; and the “ and leav¬ 
ing” has been considered as leaving at any time, so as 
to denote an indefinite failure of issue. Boe v. Scott and 
Smart, (a) ^ 


(/<) Frarfie , 473. n. 


The 
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TIic following certificate was afterw'ards delivered ; 

This case has been argued before us. Wc have con¬ 
sidered the same, and are of opinion that the Plaintiff, 
under and by virtue of the said will of the said John 
Masker, the said indenture of demise of the Ht Januanj, 
1817, the said indenture of feoffment of the 3d January, 
1817, and the said fine levied in pursuance of the cove¬ 
nant contained in the said last mentioned indenture, 
acquired an absolute estate of inheritance in fee simple 
of and in the hereditaments, discharged from the re¬ 
mainders limited and created by the wall of the said 
testator John Masker. 

It was not contended before us that the said will 
contained any executory devise or devises affecting the 
xiiid hereditaments. 

Gifford. 

J. A. Park. 

J. Buui?ou«ir. 
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An action on the case does not lie 
for detaining cattle distrained da¬ 
mage feasant where tender of suf¬ 
ficient amends was made after the 
cattle ^lad been impounded. S/ir- 
riff'v. James. Page 311 

AFFIDAVIT TO HOLD TO 
BAIL. 

1. Affidavit to hold to bail: what 
sufficient on a debt on charter 
party. Sheen v. APGregor. 242 

2. In C. B. an affidavit of debt for 

money paid for a Defendant, and 
advanced to him, need not state 
that the payment and advance 
were at Defendant’s request. Ber- 
rtf V. Fernandes. ^-^38 

3. Affidavit to hold to bail. Lascar 
and Loisada v. Moi'ioseph. 357 ^ 


AGENT. 

See Lien. 

AGHEEMJiNT. 

I'iio eircunistanec flj:U an agreement 
eoMtains a provision lor its bring 
niadi' a rule of court, will not ol^ 
itself authorise the Court to take 
such a step. Sleers\. If^u-rop. 

Pngt: IP/.i 

AMENDMENT. 

See Recovery, 1, 2. 8. Writ of 
Right. 

Where the affidavit to hold to hail 
named five Defendants, separate 
bailable process was issued against 
one, and a bail-piece taken, in 
which he alone was named ; after¬ 
wards, serviceable process was i.s- 
M m 2 sued 
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siiod against the other four, >vho 
were not named in tlie bailable 
process; the declaration was against 
alt five; the Court permitted the 
l*laintili’ to amend the bail recog¬ 
nizance b}' inserting the names of 
the four Defendants who had been 
at first omitted. Chi islic v. Walker 
aiul Four Others. Page 206 

ANNUITY. 

1. liy !i?t G.?). r. 141. it is rniu tetl, 
that within thirty days after the 
execution of evciy deed, &(•. 
whereby any aimuity or rent- 
eharge shall, from and after the 
passing of the said act, be granted 
i<>r life or lives, or for any term of 
years, or greater estate determin¬ 
able on life or lives, a memorial of 
the date of every such deed, Ac. 
of the names of all the parties and 
and all the witnesses thereto, and 
of the person or persons for whose 
life or lives such annuity or rent- 
charge shall be granted, and of the 
person or persons by whom the 
same is to be beneficially received, 
.shall be inrollcd in Chancery in the 
form or to the effect therein ex¬ 
emplified, with such alterations as 
the nature and circumstances of 
any particular case may reasonably 
require; and in a schedule, the 
following directions arc given as to 
the mode of describing the wit¬ 
nesses in the memorial : at the 
head of one of several columns, 
which are to contain the substance 
of the deeds, stand the words, 
17 


“ names of witnessesand under¬ 
neath, as applicable to indentures 
of lease and release, the letters and 

words, “ E, F. of- , G. H. of 

-and, as applicable to a bond 

and M'arrant of attorney to confess 
judgment, the letters, “ E. 
a. Ii:' Where the wltne.sses to 
tlie deeds were attorneys’ clerks*. 
Held, that they W'ere sufficiently 
described in the memorial a.s clerks 
to E. H. (their employer) ol’ li. 
(the employer’s residence). St. 
John V. Champneys. Pa^c 77 
!. An annuity being in arrear, and 
the rents of an estate on wbieb it 
was secured being unpaid, the trus¬ 
tee of the estate, vvho bad negoci- 
ated the annuity between the 
grantor and grantee, having ad¬ 
vanced a sum to the grantee in 
anticipation of the coming rents, 
and having received from the 
grantee on this advance the com¬ 
mission which be usually received 
on annuity payments, t*ne Couit 
Set aside an execution which (the 
rents proving insufficient) was af¬ 
terwards issued for this sum in the 
name of the grantee, against one 
w'lio, as surety for the payment of 
the annuity, had given a warrant 
to confess judgment. Williamson 
v. Sir George Goold. 171 

I. An annuity being in arrear, and 
the rents of an estate on which it 
was secured being unpaid, the re¬ 
ceiver of the rents, who had nego- 
ciated the annuity between the 
grantor and grantee, having ad¬ 
vanced a sum to the grantee ia 

anti- 
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• anlicipaliou of the coming rentt-, { 
and having received from the 
grantee on this advance the coni- 
miasiou which he usually received 
on annuity payments,*the Court 
set aside an execution, whicli 
(the rents proving insufficient,) 
the grantee afterwards issued for 
this sum against the grantor. Cur- 
joll v. ISir George Goold. I*nge 191 
1, Wliere, iij)on the grant of an an¬ 
nuity, the agent of the grantee, on 
paying the consideration money, 
retained, or caused to be returned 
to him, a considerable sum for the 
expence of deeds, investigating 
title, journeys, A'c., (two witnesses, 
lu'ought from a considerable dis¬ 
tance for the [)urpose of attesting 
the annuitj'^ deed, luiving tirst re¬ 
tired,) the Cottrt held this an ille¬ 
gal retainer, for which the grantee | „ 
w’a.s responsible, and on tliat I 
ground set aside the annuity ten 
years after it had been granted 
and ac,,tcd on, though the grantee 
alleged that he had given uo au¬ 
thority i'or, and was ignorant of, 
such retainer. JVilliatnsoi/ v. 

I lenity Michnel Goold. 

5. Where tlie surety under an annu¬ 
ity deed ol)taiiie(l an order to set j 
aside an rxecution under vvhieh he j 
was in custody 1‘or arrears ol' the 
annuity, upon entering i)ilo an ae- j 
count and i)aying the balance | 
which should he found due uiider | 
the provisions of the deed, and the 
principal afterwards succeeded in 
setting aside the deed itself, tlie 
Court refused to disthaige the 


surety until he liad entered into an 
account, or paid money into court 
to cover what inigiit ultimately he 
found due. Jl d/iatnson v. Sit 
Gc’oige Goold. Page. 27f 

(). A person employed by the grati- 
torofan annuity to raise money, 
and by the grantee to pay the con¬ 
sideration money to the grant or, 
having at the tiiiie of llie payment 
of the money received back some 
part ol'it for a debt alleged to be 
due from the granto'- to iiimsell', 
the Court, on motion, set asidi* 
the annuity on tlie grai'tor's pa}- 
ing principal and iuierest at 5 pa 
cctil,, tbough the guintee Jievei 
received any td’ the moriey so re¬ 
turned, and was ignorant of that 
part of tlie transiciion. Gotl'm 
v. Champtieys, and Covuth// v. 
i'hnittjtticijs. 2S7 

Where an annuity was set a^ide 
upon the grantor’s pa 3 log wliaf 
should be fomid due for priiieipal 
and interest at o per cut/., t!ie 
Court alluucd the grantee liis lair 
disbursements for the eoiivcyaiie( s 
by which the grant t>f annuity was 
elfected and secured. IViliiamson 
v. Goold. 3J(> 

A1H>THF.CAR\. 

In an action to recover the amount 
ol’an a])Otliecary’s hill, the Plain- 
tid’ who, under 0.> fV. 9. r. 19i., 
proves a eertificale f/mn the So¬ 
ciety of Apotheeaiics, need not 
also prove an apprcnfice:diip 
ser\ed. Sl/cnvitr Stvi/h. COi 
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APPRENTICE DEED. 

• « 

Hee Evidenck, 8. 

APPROPRIATION. 

A. had, for the purpose of sale, con¬ 
signed a cargo of fish to i?., who 
was ill correspondence and con¬ 
nected with the house of C. C. 
had advanced money to A., on an 
engagement from A. that the pro¬ 
ceeds of the cargo of fish should 
be remitted by B. to A. through 
the hands of C., in order that they 
might so constitute a security for 
-the money advanced by C. A. 
then wrote to /?., telling him that 
the cargo of iish was not responsi¬ 
ble for any advances made by C. 
Notwithstanding this /?., after the 
receipt of vl.'s letter, remitted the 
proceeds to C., who retained them 
ro cover liis advance. A. having 
become bankrupt, and his assig¬ 
nees having sued B, for these pro¬ 
ceeds , 

field, that a jury i\as warranted 
in considering A.*s engagement as 
an appropriation of the cargo of 
fish, which he could not rescind, 
and not a mere order for payment 
of money, which could be revoked 
b}'^ a snbsecjuent countermand be¬ 
fore payment. Fisher and An¬ 
other, Assignee}!, v. Miller. 

Page 150 

ARBITRATION. 

1. Where a cause was referred to 
arbitration under a judge’s order, 


and one of the parties, before thd 
award was published, and before 
the judge’s order was made a rule 
of court, revoked his submission. 
The arbitrator having made an 
award notwithstanding this revo¬ 
cation, the Court set aside tjie 
award, although the judge’s order 
had been made a rule of court be¬ 
fore any application to set aside the 
award. Clapham v. Uigham. 

Page 87 

2. Even where matter of law alone, 

and no matter of fact is referred 
to a barrister, the Court will not 
set aside an award made by him, 
on the ground that it is contrary 
to law, unless the illegality appear 
on the face of the award. Cramp 
V. Sipnoiis. 104> 

3. A Defendant having, at the trial 
of an action on the case, agreed to 
enter into a rule of nisi jirius, to 
repair and reinstate premises which 
he had wrongfully damaged, it 
was referred to a barrister to set¬ 
tle wliat sum should be' paid in 
lieu of his doing this. The De¬ 
fendant’s attorney produced no 
witnesses at the first meeting, 
under the arbitration, of which he 
had had ample notice, but the 
Plaintiff’s witnesses gave in their 
estimate, and the arbitrator, after 
viewing the premises, appointed a 
day for a second meeting. The 
Defendant’s attorney called before 
that day, and said that his wit¬ 
nesses (tw'o surveyors, who had 
knoAvn the premises before the 

I action,) could not attend ; the ar- 

i hitrator, although one of these 

witnesses 
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• witnesses miglit have attended die 
first meeting, appointed a third 
meeting for the evening before he 
was about to leave London for the 
circuit: on the morning of that 
day, Defendant’s attorney called 
on the arbitrator, and left an affi¬ 
davit, stating that one of the two 
surveyors was confined to his bed, 
and the other gone to France. 
The arbitrator suggested that 
other surveyors were equally capa¬ 
ble of making an estimate for the 
Defendant, and offered, if the De¬ 
fendant’s attorney would name a 
day, to come to London to hear 
them, or the two first proposed ; 
the attorney refused to name a 
day, or to procure other surveyors, 
though another surveyor and a 
carpenter had attended the trial of 
the cause on Defendant’s behalf. 
The arbitrator then gave the De¬ 
fendant’s attorney notice he should 
make his award, if required by 
the Pl;iintiff; and being required, 
awarded a sum to be paid to the 
Plaintiff. 

The Defendant’s attorney swear¬ 
ing he understood the arbitrator 
meant to have called another meet¬ 
ing, the Court set aside the award, 
though no objection w’as made to 
the amount awarded; leaving, 
however, the Plaintifl’ at liberty to 
enforce the Defendant’s agreement 
to enter into the rule of nisi prim 
for the reinstating the premises. 
Dodington v. Hudson, Pogi 


ARREST. 

Where a sheriff’s officer, who had 
forborne to arrest a Defendant 
upon his promising to put in good 
bail, afterwards, on hearing that 
such bail would not be forthcom¬ 
ing, himself put in bail without 
the consent of the Defendant, and 
then, accompanied*, by the bail so 
put in, took the Defendant into 
custody the day before the De¬ 
fendant’s time for putting in bail 
expired, the Court discharged the 
Defendant, and made the sheriff’s 
officer pay costs. Taylor v. Fxmns. 

Page 367 

ARREST OF JUDGMENT. 

See Evidence, 

ASSIGNEE. 

See Insolvent Debtor, 2. 

ATTACHMENT. 

See Practice, 20. and 24. 

The Court will grant an attachment* 
against a party for non-perform¬ 
ance of an award which has been 
made a rule of court, though he 
reside out of the jurisdiction of 
the court. Hoperaft v. Fermor. 

378 

ATTORNEY. 

See Costs, I. 

1. An attorney cannot recover a 
charge for conducting a suit in 
which the party charged has not 
had the benefit of the attorney's 
M m i 
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judgment und superintendence. 

‘Therefore, where, in an action on 
an attomey’s bill, it appeared that 
the PlaintilF lived at Z)., five miles 
Irom IV., that the Defendant lived 
at II., fourteen miles from fV., and 
applied to J. B. (who resided at 
JV., and who had been a clerk of 
the Plaintiff, and pi actised in his 
name), to cany on the suit for 
which tlie bill in question was in- 1 
curred ; J. 13. carried on the suit, 
and it did not appear that the De¬ 
fendant ever saw the Plaintiff, or 
had the benefit of his judgment; 
the business done at the office at 
W. w'as for J. i/.’s benefit, except 
one-third, which the Plaintiff re¬ 
ceived for coming over once a 
week to shew his face ; Plaintiff’s 
name was not on the door at W., 
nor w^as it enjj)lo 3 Td by J. B. in 
soliciting business ; but J. B. fre¬ 
quently consulted with l^laintiff; 
drafts w'crc sometimes engrossed 
at D. for the office at ; the 
draft of the brief which J.B. had 
carried on for Defendant was in 
the hand-writing of Plaintiff, as 
well as some items in J. B.’s books 

* touching that suit; the Defendant, 
when applied to, admitted the sum 
claimed, but required to set of}' a 
sum due to him from J. B., which 
was refused: 

Held, that a nonsuit, directed 
by the Judge who tried the case, 
was proper. Hopkinso7i v. Smith, 

Page If} 

2. An attorney who has ceased to 
practice may be re-admitted with¬ 


out paying arrears of duty. La 
parte Cmmingham. Page 91 

3. The Court granted a rule nhi 
calling upon an attorney to answer 
for alleged misconduct, in a matter 
where no suit was depending, but 
which appeared to have been en¬ 
trusted to him in the capacity of 
an attorney. In the Matter of 
Kninht. 91 

1. The Court will not call upon an 
attorney summarily to answer the 
matters of an affidavit charging 
him with an indictable offence, but 
will leave the parties comjdaining 
to their prosecution for the of¬ 
fence. Short V. Pratt, 102 

5. The Court will not proceed sum¬ 

marily against an atlorney on an 
affidavit charging him with an in¬ 
dictable offence. In the Matter of 
Knight and Hall. 142 

6. The Court refused to strike an at¬ 

torney off the rolls on the ground 
that he had not served a regular 
clerkship, and had misconducted 
himself previously to Admission. 
In the Matter of Page. 1(>0 

cj 


I 

BAIL. 

1. The principal offered to surrender 
on the 13th of May, hut the Plain¬ 
tiff gave him time, and dispensed 
with the surrender, on an under¬ 
standing that the bail should con¬ 
tinue liable. On the 11th June 
the bail, ignorant that the Defend- 
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BAIL-PIECE. 

• ant had offered to surrender, 
signed an agreement to continue 
liable; the principal always de¬ 
clared himself ready to surrender; 
but in Trinity vacation* the Plain¬ 
tiff, without notice, issued pro¬ 
ceedings against the bail, return¬ 
able in Michaelmas term. On the 
29lh of October the principal ob¬ 
tained his certificate under a com¬ 
mission of bankruptcy : Held, that 
the bail were discharged. West v. 
Ashdoxvn and Patjrcy. Vai\c 1(15 
2. Excuse for non-attendance of 
bail: what sufficient. Jn the Mat¬ 
ter of Well's bail. .‘.‘59 

9. The Court will not, on an affidavit 
of perjury conunitted by the bail 
in justifying, set aside the alloca¬ 
tur of bail, though the application 
to set it aside be made on the next 
dies juridicLis. Slochham v. French. 

365 

4. Bail: indemnity by attorney, 
what amounts to. Capon v. Dd- 


lamore. 423 

5. Bail." Householder, who. Sa- 

vaoe, V. Hall. 430 

6. Bail. Notice for a dies non. 

Heath V. Harris. 430 


BAIL-BOND. 

1. The Plaintiff cannot sue on the 
bail-bond, after ruling the sheriff 
to bring in the body. Blackford 
V. Hatukins. Page 181 

BAIL-PIECE. 

See PiiACxiCK, 7. AiyrENDMENT. 


BANKRUPT. 

Sec Landj.okd ano Tknaxt, 2. 

Evidence, 9. 

1. Defendants, who had a lien on C.'s 
ship, received from C., then lying 
in prison, the balance due to them 
on account of disbursements made 
on the ship, and they then delivered 
up the ship’s papers to C. C. 
having hocoine a bankrupt a fort¬ 
night after this payment, (the im¬ 
prisonment he \vas then undergoing 
being the act of bankruptcy,) his 
assignees sued Defendants for the 
balance so received by them. A 
verdict having been found for the 
Defendants, wdth leave for the 
Plaintiffs to move to set it aside, 
and enter up a verdict for the said 
balance. 

The Court discharged a rule nisi 
to that effect, which had been 
moved I’or on the ground that the 
Defendants not having stipulated 
for the payment of their balance 
as a condition for the surrender of 
their lien, the payment ought to be 
considered as voluntary. Thompson 
and Another v. Itealsou and Others. 

Page 11'5 

2. A commission of banl:ruj)t was 
sued out against the Plaintiff in 
April, and superseded the 2d of 
August. A second connnisslon 
was sued out on the 7th of August, 
on the same act of bankruptcy, 
under which Plaintiff’ obtained his 
certilicatc. Iffaintiff sued the Do- 

feiidauts’ 
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pendants’ commissioners under thi 
first commission for an alleged 
wrongful imprisonment; they en¬ 
tered up judgment of nonsuit 
against him in July, and after¬ 
wards charged him in execution 
for costs; Held, that fihe Defend¬ 
ants might have proved their debt 
under the second commission, and 
that Plaintiff was entitled to be 
discharged from it under his cer¬ 
tificate. Holding V. Impey and 
Others. Page 189 

3. A bankrupt having promised, after 
his bankruptcy, and before cer¬ 
tificate, to pay a debt due before 
the bankruptcy, indorsed to the 
Plaintiff two promissory notes for 
that purpose: Held, that his cer- 
ficate was no bar to an action on 
these notes. Brix v. Braham, 

281 

4*. Bankruptcy and \.ertificate are no 
tlischarge to a bond given under 
4 G. 3. c. 33. by a trading member 
of parliament, where the judgment 
in the suit in which the bond was 
given is obtained after the bank¬ 
ruptcy, though before certificate. 
Campbell v. Jameson and Another. 

320 

5. A surety under an annuity deed, 
who has redeemed the annuity sub¬ 
sequently to the bankruptcy and 
certificate of the grantor, may 
maintain an action against the 
grantor for the sum paid on ac¬ 
count of redemption, although the 
grantee may have proved the value 
of the annuity under 49 G. S. c. 121. 
s, 17* Watkins v. Flanagan 413 


BARON AND FEME. 

See Evidence, 6. 

In'an action against a feme covert, 
the Court would not, upon a sum¬ 
mary application, cancel the bail- 
bond, and permit Defendant to file 
a common appearance, where much 
of the debt sued for was con¬ 
tracted before the Defendant dis¬ 
closed her coverture, where she 
acted with great duplicity in elud- 
ing payment, and, at the time of 
the application, was residing out 
of the jurisdiction of the court. 
Luden V. Justice. Page 344 

BOND. 

A bond by which, after reciting the 
'^►partnership of J. C. and T. C., 
W. P. became surety for such 
sums as should be advanced to 
meet bills drawn by J. C. and 
T. C.y or cither of them, was held 
not to extend to bills (^rawn by 
J. C. after the death of T. C. 
Simson v. John Cooke and Others. 

452 


CERTIFICATE. 

See Bankrupt, 5. 

CLERK OF PAPERS. 

The clerk of the papers in the Fleet 
prison is entitled to a fee of 2^. (yd. 
on every action from which a pri¬ 


soner 



COSTS. 


Honor is discharged. In ike Matter 
vj'William Henry Roch/ort, 

Page 255 

CONTINUANCES. 

See Statute oe Limitations, 2. 

COSTS. 

1. Where the prothonotary refused 
to allow costs on account of gross 
misconduct on the part of the 
Plaintiff’s attorney, the court re¬ 
fused a rule for the prothonotary 
to review his taxation, though De¬ 
fendant had stayed proceedings 
under a rule for staying them on 
payment of debt and costs. Adama 
V Staton, 

2. The Plaintiff may issue a writ of 
enquiry in the ordinary form in an 
action of debt for treble value of 
tithes. Bale v. Hodgeils. 183 

3. In finding the treble value, the 

jury in effect find the single value 
also. „ Ibid. 

4. If the jury omit to find costs, the 
Court may, where the Plaintiff is 
entitled to them, make such an 
entry on the postca as is usual to 
authorise the allowance of costs. 

Ibid. 

5. Setnble, that under 8 & 9 IP. 3. 

c. 11. A'. 3., {which gives the Plain¬ 
tiff costs in certain cases, in actions 
for treble walue of tithes,) the 
Plaintiff is only entitled to such 
costs after plea pleaded, or de¬ 
murrer joined. Ibid. 

6. Where an attorney is entitled to 
the costs occasioned by the taxation 
of his bill, he ought to apply for 


.')19 

them at the time ; and cannot re¬ 
cover them by motion after making 
a subsequent settlement. Wkit~ 
field v. James. Page 207 

7. Plaintiffs sued as executors, upon 
a count which alleged that the 
Defendant, aftei^ the death of the 
testator, accounted with the Plain¬ 
tiffs, as executors, concerning a sum 
of money due from the Defendant 
to the Plaintiffs, as executors, and 
that the Defendant, upon that ac¬ 
count, being found indebted to 
them as executors, promised them, 
as executors, to pay: 

Held, that it appeared on this 
count, the Plaintiffe might have 
sued in their own right; and that, 
therefore, upon nonsuit, they were 
liable to costs. .Jones and Another, 
Hxecuiors, v. Jones. 24*9 

8. Where the Plaintiff, in an action 
on a marine policy of insurance, 
having recovered for an average 
loss, obtained a new trial, the costs 
of the first trial being directed to 
abide the event, and at the second 
trial recovered again for no morei* 
than an average loss: Held, that he 
was entitled to the costs of one of 
the trials only, and the Defendant 
to the costs of neither, Hudson 
and Another v. Majorihanks. 393 

9. An arbitrator to whom it was 
referred to certify what verdict 
should be entered up, certified for 
the Plaintiff, and orally communi¬ 
cated to the parties that each 
should pay his own costs of the 
reference; which was acceded to 
by them. 


The 
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COVENANT. 


DEED. 


The cause Jiaving'been referred 

t* 

back to the arbitrator, be certi¬ 
fied in the same way a second tinieij 
but omitted to give any direetiou 
as to tlic costs of the second re¬ 
ference : Held^' that tlie Plaintiff 
was entitled to fthose costs. Mach- 
iiitnsh V. BhjiJi. Page 269 

10. Where the costs in the cause are 
adjudged to the Dei'endant, and 
to the Plaintiff costs on the issues 
found for hini> the costs of the 
issues, except in replevin, include 
only the costs of pleadings. Ol/i/r 
V. Cahcrl, 275 

COUNW COURT. 

In trover, the Court would not stay 
proceedings on an affidavit from 
the Defendant that the cause of 
action did not amount to 40.v. 
Lotvc V. Lotve. 270 

COVENANT. 

Py indenture between S. F., senior, 
of the first part, S. F., junior, of 
* the second part, and J. H. H. on 
the third part, it was agreed that 
i>. F.y senior, should retire from 
business, and S. F.y jfi'mior, and 
J. H. H. become partners; that 
the capital employed should be 
36,000^., 24,000/. of which S. F., 
senior, should advance for S. 
junior, and 12,000/. was to be ad¬ 
vanced by J. H. FI. The deed 
then proceeded, “ And whereas 
an account of all the debts of 
iS. F.y senior, in his business of 
nierchsjnt, has been this day taken. 


and the balance in his favour* 
amounts to 38,033/., and Dohereas 
it has been agreed hjj and bcluoccn 
^ F., seniory S. F., juniory and 
J. H. H.*, that ike uJiole of the 
debts and credits of S. F., senior, 
shall be received and jtaid btj S. I'., 
junUdry and J. H. H., and that the 
balance of 38,033/. shall be ac- 
. counted for and paid by them in 
inknner hereinafter mentioned; and 
S. F.y senior, by indenture, hath 
assigned the debts and credits t(» 
them, this indenture further wit- 
nesseth that it is agreed, that in 
consideration of 12,000/. paid to 
S. F.y senior, by ,/. IF IF, and for 
raising 24,000/., as F., junior’s 
share of the capital, the sum of 
30,000/., part of the 38,033/., is to 
be retained by S. F., junior, and 
J. IF IF, and the remaining 2033/. 
paid to 8'. F.y senior, by instal¬ 
ments, at six, twelve, and eighteen 
months; and if any of the debts 
shall prove bad, the loss shall be 
borne b}' S. F,, junior,* and J. 
11. IF:" Heltl, that this deed 
amounted to a covenant by S. F., 
junior, and J. IF IF to pay the 
debts due from H. F., senior, in his 
business, at the date of the in¬ 
denture. Salioun and Others, Exe¬ 
cutrix and Executors, v. Houston 
and Others, Executrix and F.xe- 
cuiors. Page 433 


DEED, CONSTRUCTION OF. 

/F and B., by a deed, (reciting that 
C. had left them considerable pio- 

perl% 



DEVISE. 


perty in strict settlement, with re-1 
inainder over, on failure of issue i 
male of A. and B., to D., a lieute¬ 
nant of marines, but had niade.t«no 
other provision for />.,) agreed 
with D., his executors and ad¬ 
ministrators, to pay him an an¬ 
nuity for twenty-one years, if A. 
and B., or the survivor of them, 
shonid so long live; and in case 
D. should die within the term, to 
his child or children, if any, in 
such proportions as D. should ap¬ 
point, or in default of appoint¬ 
ment, to all of them equally ; and 
if there should be no child, to his 
wife, if she should remain a widow. 

B. covenanted that, if he or his 
children should come into the pro¬ 
perty left by C.y they would re¬ 
fund all that might have beeft 
received under the annuity. 

I). having died within the term, 
and also his only child and wife : 

Held, that D.'s administrator was 
not c’jtitlcd to claim payment of 
the annuity after their deaths. 
Barford v. Stuckey. Page '225 

DEVISE. 

Under a devise of the rectory or 
parsonage of M., with the mes¬ 
suages, lands, &c, iliercunto he- 
/jclonging: Held, that lands passed 
w^hich had been acquired by the 
owners of the rectory between the 
fifth year of James the First and 
1632, and had always afterwards 
been occupied with the rectory. 
Ongley v. Chambers^ 4-83 
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2. Devise to A. when he shored 
attain twenty-one, for life; and 
after his decease to the first son 
of the body of A. lawfully be¬ 
gotten, and the heirs male of the 
body of such fit^t son; like re¬ 
mainders to the second and other 
sons in succession ; like remainder 
to the daughter or daughters. Like 
devise to B., brother of A., with 
like remainders to B.’s issue. Like 
devises to C. and i>.,ot!ier brothers 
of A,, with like remainders to their 
respective issues. And in case 
either or any of them, (A., B., U., 
and/).,) should dieh'^oi‘0 the age 
of twenty-one yi^S, or without 
leaving any child or children of 
his or their bodies lawfully be¬ 
gotten, then that the several estates 
devised to him or them should go 
to the survivor or survivors, share 
and share alike, under the same 
limitations as before described. 

A. heaving attained twenty-one, 
and being a bachelor and unniar- 
vied, made a feoffment, and levied 
a fine with proclamations, of the* 
property devised to him, to his 
own use in fee, and to the intent 
to destroy contingent uses and 
estates limited to his suns and 
daughters: 

Held, that by so doing, he ac¬ 
quired an absolute estate of in¬ 
heritance in the propert}'. Ilasker 
Clerk v. The Right Honournhlc 
Charles Manners SuUon and Others. 

Page .501 
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DISCHARGE, &c. 


ERROR. 


DISCHARGE AND SATIS¬ 
FACTION. 

1. The Defendant being indebted to 
the Plaintiffs on a bill of exchange, 
renewed the bill when it became 
due, by giving another at a longer 
date, together with a warrant of 
attorney, to confess judgment in 
case the second bill should not be 
paid when it became due, and 
agreed to pay the expences of 
the warrant of attorney which was 
drawn up by the Plaintiff’s so¬ 
licitor ; the first bill was not given 
up, but the Plaintiffs retained it in 
possession. The second bill was 
paid when it became due, but not 
the expences of the warrant of 
attorney, amounting to 21.12s. 6d.y 
whereupon the Plaintiffs sued the 
Defendants in assumpsit, and de¬ 
clared on the first bill, |dding the 
common money counts, and a 
count on an account stated. The 
jury found a verdict for the Plain¬ 
tiffs for 2l. 125. 6d., without spe¬ 
cifying on what counts it should 
be entered up. 

The Court, with a view to a 
suggestion to deprive the Plaintiffs 
of costs, allowed the verdict to be 
entered on the money counts, 
holding that the Plaintiffs had no 
right to sue on the first bill. l)il^ 
Ion V. Rimmer, Page lOOj 

2. The Defendant, who had ordered 
goods for ready money, paid for 
them by returning to the vendor’s 
agent a bill accepted by vendor. 


which had been due and dis¬ 
honored before the goods were 
ordered ; the agent at first refused 
i:o take the bill, but ultimately 
carried it home to the vendor, 
who kept it. 

The vendor having become bank¬ 
rupt, the Court, in an action 
brought by his assignees to re¬ 
cover the value of the goods, held 
this transaction equivalent to pay¬ 
ment, no fraud having been esta¬ 
blished. Mayer and Another, As¬ 
signees of Davison, a Bankrupt, v. 
Nias. Page [ill 

DISTRESS. 

See Pleading. 

Goods landed at a wharf, and de¬ 
posited, by^ a factor to whom they 
were consigned, in a warehouse on 
the wharf till an opportunity for 
sale should present itself, are not 
distrain.'ible for rent due in re¬ 
spect of the wharf and warehouse. 
Thompson v. Mashiter 28^i 


ERROR. 

See Practice, 1, 

Bill against James May the elder, 
William James Norton, and James 
May the younger. On posted 
it was alleged that the jury say 
that James May the plder» Wil¬ 
liam Noi'ton, and James,May the 
younger, did undertake, .as the 

•Plaintiff 
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Plaintiff hath above complained 
against them." Judgment, “ that 
the Plaintiff do recover against the 
said Defendants 

Held, that the omilsion of the 
name James in entering on the 
postca the finding of the jury, was 
no ground of error. May and 
Others V. Pige. Page 3H‘ 

EVIDENCE. 

See Pleading, 4, 5, 6. 

1. The prisoner forged the name of 

J. C.to a power of attorney for sell¬ 
ing stock which was standing in the 
joint names of the prisoner and 
J. C. i The forgery having been 
discovered, the stock was not sold: 
Held, that J. C. was a competent 
witness to prove the forgery. The 
King V. Wait. 121 

2. Where the wife served in her 
husband’s shop, and carried on 
the business of it in his absence : 
Held,* that admissions made by 
her on application to pay for goods 
before delivered at the shop, were 
receivable in evidence against her 
husband. Cliffbrdv. Burton. 199 

3. Held, upon motion for a new trial, 

that in an action by A. against B. 
for taking goods which A. claimed 
by assignment from the sheriff 
under an execution at the suit of 
A. against C.’s effects, A. must 
prove the judgment against C. as 
well as the writ of execution, un¬ 
less it appears upon the record or 
judge’s report that B. is the as-1 
signee of C. Glasier v. Eve and 
Others. 209 j 


4'. In replevin by an under-tenant 
against a landlord who, towards 
discharging the rent due from his 
tenant, distrained, as bailiff, of his 
tenant for the amount of rent due 
from the under-tenant to the 
tenant: 

Held, that the tenant was not a 
competent witness to prove the 
amount of the rent due from the 
under-tenant. Upton v. Curtis aAd 
Another. P(^g<^ 210 

5. In an action on the case by a re¬ 

versioner for an injury done to his 
inheritance by a stranger, the te¬ 
nant in possession is a competent 
witness to prove the injury. Dod- 
dington v. Hudson- 257 

6. Where, in an action by a trustee 
(under a separation agreement) 
against a husband for the arrears 

, of a weekly sum he had agreed to 
allow his wife, the declarations of 
the wife were received in evidence 
to shew that during the time in 
respect of which the demand was 
made she was living in adultery, 
and the jury found for the Defend-, 
ant, the Court granted a new trial. 
Scholey v. Goodman. 349 

7. Declaration, the Plaintiff had em¬ 
ployed Defendants to conduct an 
action of ejectment for the re¬ 
covery of premises forfeited to the 
Plaintiff by the tenant’s neglect of 
his covenant to repair; that when 
the cause came on for trial, it 
was referred to an arbitrator, who 
was to decide what repairs should 
be done, the costs of the action 
to abide the event; that the ar¬ 
bitrator was ready to proceedi but 
Defendants neglected to attend 

him, 
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him, wlioreby Plaintiff was obliged 
to pay Defendants’ 6*0/. for his 
costs incurred in the action ofj 
ejectment, which otherwise the 
tenant would have been obliged to 
pay, and sold the premises for 
much less, to wit, 100/. less than 
he would otherwise have done. 
Verdict for Plaintiff, damages 160/. 

Held, on motion for a new trial, 
— 1. That it was not necessary 
in the action against Defendants 
to produce the lease on which the 
ejectment was brought. 2. That the 
jury were not confined to 100/. as 
the damages for loss on the sale of 
the premises ; and 3. That the de¬ 
claration was not bad in arrest of 
judgment. Srvannell v. Ellis and 
Another. Page 347 

8. In order to give an indenture of 

apprenticeship in cvidejicc, it is 
not necessary under 8 Ann. c. 9. 
to call on the party at the time of 
aivins it in evidence, to make oath 
as to the amount of premium ac¬ 
tually paid. John and Thomas 
Steixiart v. Lawton. 374 

9. The depositions taken upon a 

commission of bankrupt are not 
conclusive evidence luider 49 0. 3. 
c. 121. of a petitioning creditor’s 
debt. Cooper, Assignee, v. Machin 
and Another. 426 

10. The avowants proved an attorn¬ 
ment made by the Plaintiff after 
ejectment brought against him 
seven years before the comrnence- 
Tuent of the replevin suit, during 
which seven years it did not appear 
that rent had been demanded. 

The Plaintiff offered to prove a 


EXECUTION. 

feoffment to himself by the person 
under w hom the avowants claimed, 
and certain letters from that per¬ 
son, containing expressions adverse 
to the avowant’s claim ; which 
evidence having been rejected, on 
the ground that the Plaintiff could 
not be permitted to dispute his 
tenancy after an attornment: the 
Court granted a new trial. Gravc- 
norv. Woodhoiisc and Thomas and 
IVife. Page 38 

11. In trover, for a deed which the 
Defendant had, by letter, admitted 
he detained at the request of W. 11. 
and in the detainer of which IV. Ji. 
was substantially interested. Held, 
that declarations of IV. It. in fa¬ 
vour of the Plaintiff’s claim were 
properly received in evidence, and 
that W. It. was properly rejected. 
Harrison v. Vallance. 4o 

EXECUTION. 

1. Where a Plaintiff withdrew his 
execution under a consent from the 
Defendant, that there should be a 
fresh levy if the debt were not 
paid within a given time, and the 
Defendant’s goods having been 
seized under an execution at the 
suit of another Plaintiff, the first 
Plaintiff placed his warrant in the 
hands of the second Plaintiff’s 
officer, who, the Defendant having 
become a bankrupt, left in tlie 
possession of bis assignees all the 
effects remaining after satisfying 
the second Plaintiff’s execution, 
to the exclusion of the first Plain- 
liff: tin* Court, though the effects 

were 
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were sufficient to satisfy botli exe- 
cutions, would not compel the 
sheriff to return the first Flaintift's 
writ, till he should have been in¬ 
demnified, and the prbthonolary 
should have decided which of the 
parties should indemnify him. Burr 
V. Freethy, Page 71 

2. Where a Jicri Jitcius is sued out 
after a scire facias on a judgment, 
the fieri facias must be grounded 
on the judgment in the scire facias, 
though the scire facias was sued 
out unnecessarily. Davis v. Nor¬ 
ton. 1 .SS 

EXECUTOR. 

See Deed. Costs, 7. 

A., by will, directed his real and per¬ 
sonal estate to be sold, the produce 
to be invested in the public funds, 
in the names of trustees, for his 
son and daughter and two others. 
Directions were given as to suc¬ 
cession in cases of death without 

it 

issue; and if all the legatees should 
die under age and without issue, 
the property was to go over to 

B. , C., D., and E., and their heirs, 
“ which four persons A. appointed 
as his executors, to see that every 
thing was duly performed accord¬ 
ing to his willhe also appointed 
E'.and G.as executors, “ in addition 
to the above four persons,for which 
he requested those two friends 
would accept of 50l. eachhe 
also requested F. and G. to act as 
guardians, in conjunction with B., 

C. , D„ and E., for the care of the 
persons and property of the Ic- 

VOL. I. 
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gatees. The will was duly attested, 
but there was an unattested codicil, 
that if cither of the executors 
should refuse to accept the trust 
and act as executor, the bequest of 
property to every such person was 
totally annulled. 

The testator died, and the will 
was proved by B., C., and ]). only, 
E., F., and G. having renounced. 

Part of the real estate having 
been put up to .sale in four lots, 
was purchased by G., w'ho after¬ 
wards refusing to complete his pur¬ 
chase, a suit was instituted in 
Chancery. That court decreed 
that the codicil was not to be con¬ 
sidered as part of the will, with re¬ 
ference to the real estate, but that 
the rest of the will ought to be 
established and the trusts per¬ 
formed ; and upon reference to 
the Master, it was found that the 
contract of purchase entered into 
by G. was for the benefit of the 
legatees (who were infants.) 

Lot J. was then conveyed by 
lease and appointment and release . 
from B., C., J)., E., F., and G. to 
T.,\x\ consideration of2000/. Lot2. 
By lease and appointment and re¬ 
lease from B., C. and D. to T. 
for 2300/. ( T. declaring by another 
deed that the consideration-money 
mentioned in the two first deeds 
belonged to 6'., that the name was 
only used as a trustee, and that T. 
stood seised of the premises in 
trust for G.) Lot 3. by lease and 
appointment and release from B.^ 
C., and D. to G., to the use of G. 
for iOlX)/. Lot i‘. by lease and ap- 
N n pointuient 
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FINE. 


INSOLVENT DEBTOR. 


pointnient and release from B-y C.» 
/)., E.y F.y and G. to G., to the 
use of G.y forS 60/.: Held, that by 
these conveyances, the legal estate 
in lots 1. and 2. was v/ell vested in 
T.y and the legal estate in lots 
.6. and 4. in G. Mackintosh v. 
Barber. Page 50 

EXONERETUR. 

See Phactice, 7. 


/ 

FALSE IMPRISONMENT. 

Plaintiff having entered a public- 
house after all the doors had been 
closed for the night, and having 
conducted himself with insolence, 
Defendant sent for a constable, 
and charging Plaintiff with a felony, 
he was detained in custody two 
days. Plaintiff having recovered 
in an action of trespass for this 
imprisonment, the Court refused to 
set aside the verdict and grant a 
new trial, holding, that Defendant 
was not justified in charging Plain¬ 
tiff witli a felony. Rose v. Wilson. 

353 

FIERI FACIAS. 

See Execution, 2. 

FINE. 

The Court refused to suspend the 
granting of the^u^ of a fine, upon 
an.a||^Bvit that the deforciant was 


between ninety and one hundred 
years old, and imbecile in mind. 
Price, Demandant i WatkinSy De- 
jbreiani. Page 73 

FORGERY. 

See Evidence, 1. 


GUARANTEE. 

1. A., by a letter in, which the con¬ 
sideration of the transaction suffi¬ 
ciently appeared, entered into an 
agreement with B., and B. became 
party to the engagement by writing 
a few lines at the bottom of a copy 
of y^.’s letter. C. became guaran¬ 
tee for B. to A. by an indorsement 
on the back of this copy of A.'s 
letter, in which indoi, foment refer¬ 
ence was made to the terms of the 
agreement on the other side : Held, 
in an action on the guarantee, that 
only one stamp was required on 
this paper, and that the reference 
in the indorsement to the terms o 
the agreement was a sufficient me¬ 
morandum of the consideration for 
the guarantee within the statute of 
frauds. Stead v. Liddard. 196 

2. Guarantee: sufficient consider¬ 

ation on the face of it. Pace v. 
Marsh. 216 


INSOLVENT DEBTOR. 

1. No prisoner can be superseded or 

dis- 



INSURANCE. 


JOINDER OF PARTIES. 521 


discharged out of custody at the 
suit of any PlaintiflP, by reason of 
such Plaintiff fV'rbcaring to proceed 
against him, according tp the rules 
and practice of this court, from the 
time of such prisoner giving notice 
of his intention to apply for his 
discharge, under any act made for 
the relief of insolvent debtors, until 
some rule or order shall be made 
in the cause in that behalf by this 
Court, or one of the judges there¬ 
of. lieguta Generalis. Page 120 

2. An officer of the Court, who is ap¬ 

pointed provisional assignee under 
the Insolvent Debtors’ Act, must, 
by the assignment made to him, 
be taken to accept the property 
within the meaning of the eigh¬ 
teenth section of that act. Crisis 
v. Pick. 354 

3. Where Defendant, after verdict 

applied for his discharge under the 
Insolvent Debtors’ Act, and was 
sentenced to eighteen menths’ im- 
prisonnrAmt: Held, that though no 
further proceedingshadbeen taken, 
tlie death of the Plaintiff did not 
entitle the Defendant to be dis¬ 
charged at his suit. Holmes, Ad¬ 
ministrator, V. Murcoit. 431 

INSURANCE. 

See LicENCti. 

1. The general principle of insurance, 
that the insured shall, in case of a 
loss, recover no more than an in¬ 
demnity, may be controlled by a 
mercantile usage, clearly estab¬ 
lished, to the contrary, and usage 
that the loss in an open policy on 


freight shall be adjusted on tW 
gross, and not on the net amount 
of the freight, is a legal usage. 
Dallas C. J. duhitanie. Palmer v 
Blackhurn. Page 61 

2. Where a ship was so shattered in a 
storm that upon survey it was f ound 
the expence of repairing her would 
far exceed her original value, and 
the captain having sold her bond 
Jidei'or the benefit of all concerned, 
the purchaser shortly afterwards 
broke her up : Held, that this was 
such an urgent necessity as justified 
the sale. Robertson v. Clarke. 445 

3. The Mauritius is not in the East 
Indies, nor an Indian island. Ibid, 

INTEREST. 

Sec Judgment, 2. 

INTERROGATORY. 

See Practice, 16. 


JOINDER OF PARTIES. 

Twenty parishioners joined at a 
vestry in signing an order author¬ 
ising two churchwardens to put a 
new roof on the parish tower ; the 
two churchwardens concurred in 
giving orders for that purpose, and 
one of them, the Plaintiff, paid the 
artificers: a rate for reimbursing 
them having been quashed, the 
Plaintiff sued the other church¬ 
warden for a moiety of the money 
so paid: Held, on motion for a 
new trial, that the Defendant could 
N n 2 not 
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LIBLI. 
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^^not insist on the joinder with him 
of the twenty parishioners who had 
signed the vestry order. Lanchc.s- 
ler V. Trirhrr. Page 20J 

.TUDGMENT. 

1. .Tudgment is not final on t!)e offi¬ 

cer’s marking the record, hut on 
his completing the taxation of 
costs. Butler V. BuJkdeif and 
Others. 2;}f} 

2. A .Judge at Chambers having de¬ 

cided that interest was not claim¬ 
able on a certain judgment for 
damages, and the Plaintiff’ having 
accepted without interest money 
tendered, under an order to stay 
proceedings in an action brought 
on the judgment — on payment of 
the sum recovered and costs, the 
Court refused to discharge this 
order, and permit the Plaintiff to 
litigate the question further. But¬ 
ler V. Stovcld. fi68 


LANDLORD AND TENANT. 

See Evidence, 10. Pleading,5.H. 18. 

Tresca.ss, 1. 

1. A. hired apartments by the year 
of B .; j5. afterwards let tire entire 
house to C., who sued A. in an 
action for use and occupation for 
the hire of the apartments : Held, 
that A. could not impeacli C.’s 
title. Rennie v. Uohinson. 1-1<7 

2. A bankrupt proposed, after an 
act of bankruptcy, to dispose of 
his lease, which was a bencficicil 


lease; the purchaser refused to 
buy unless five quarters’ rent due 
to flic landlord were first paid; 
al'ier iiegoci ition between the bank¬ 
rupt and the landlord, who knew 
the bankrupt’s situation, the rent 
was])aid out of the money which 
the purchaser had agreed to give 
for the lease, there l)eing at the 
time of the transaciion no dii.tress 
on the premises, but tiie landlord 
having a right of re-entry. 

Held, that the bankrupt’s as¬ 
signee could not recover from the 
landlord the rent so paid him. Mn~ 
vor V, (h-(jomc. Pagr‘2('A 

LEASE. 

«SVc PoWEJl. 

Waste land belonging to a vicarage, 
which land bad remained unin- 
closcd and useless from the in¬ 
ability of the vicars to incur the 
cxpcnce of inclosure, was let (hav¬ 
ing never been letten before) by 
the incumbent (with the confirm¬ 
ation of patron and ordinary) to 
C. A. P. for three lives, C. A. P~ 
undertaking to reclaim the land, 
and to pay a rack-rent, which was 
the most that could he obtained : 
Held, that this lease w'as not bind¬ 
ing on (he incumbent's successor. 
J)ne deni. Tennyson v. Tord Yarbo¬ 
rough. 21 

LIBEL. 

Sec Pleading, 16. 

1. In an action for libelling the Plain¬ 
tiff ill his vocation as an exhibitor 
ofsjiarring matches, the jury were 

directed 
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LIQUIDATED DAMAGES. .7i9 


* tlireclod lo consider whether the 
plaintift’’s exhibitions were not il¬ 
legal, as lending to form pri/e- 
lighters, flu: judge declaring such 
to be his u|u’riiot), but refoinmeiul- 
ing the jury to Hnd a verdict for 
the Plaintiff, in order that the 
question might be fully discussed, 
on a motion to set aside such ver¬ 
dict : a verdict having been found 
for the Derendaiit, llie Court re¬ 
fused to grant a new trial. Hunt 
v. Bell. Bfigr 1 

2. Snuhlr, that pidilic exhibitions of 
sparring matches are illegal, [bid. 
?i. A party w'ho pursues an illegal 
vocation has no remedy by action 
for a libel regarding his conduct 
m Kueh vocation. Ibid. 

\ 

I 

I 

LICENCE. i 

I 

\ misdescription of the person to | 
whom a licence from the crown is j 
gianted lo tiade with the enemy, | 
does not invalidate the licence. ' 

Lcnicld\. Vaughan. 17b i 

! 

LIEN. I 

See UaNKRUI'T, 1 . J 

1 

Held, that where the Plaintill s al-i 
torney was indebted to the Tlaintiff 
in a sum greater than the attorney’s 
costs in the cause, the agvnt (to j 
whom the Plaintiff’s attorney was 
indebted on a general account in a 
Mini "reater than the amount of 

C5 

the attorney’s costs) could not, as 
against the Plaintiff, retain out of 
the sum recovered by the Plaintiff 
more than the charge for agency 


in that particular cause. White v. 
Royal Exchange Assurance. * 

Page 20 

LIMITATION OF ACTION. 

See Statuvk of Limitations, 

An officer in the preventive service 
boarded a ship on the 23d of An- 
gusty and left three armed men on 
board, but did not then determine 
on detaining her as a seizure : on 
the 25111 he decided on seizing her, 
and detained her till the 21th of 
September. The owTier having sued 
him for this seizure and detention : 
Held, that the time within which 
the action .should have been com¬ 
menced under 28 G. 3. c, 37. (three 
months after the matter or thing 
done,) must be computed from the 
2.‘jd August. Crook x.M'Ta- 
visit. 1(57 

IJQUIDATKD DAMAGES. 

The Defendant agreed to take an 
assignment of Plaintiff's house and 
prcmise.s, Ai'ithout requiring lessor’s * 
title; that lie would pay 2300/. 
for it, and also the amount of 
goods, fixtures, and effects, and 
take possession of the house on or 
b..fore September 29th ; the Plain¬ 
tiff agreed to give up possession of 
the prinnises, effects, and stock by 
that day, to assign licences, to 
repair or allow for all damaged 
outside windows, and to clear rent, 
taxes, and outgoings to the day of 
quitting possession. The cxpciices 
of the agreement were to be paid 
N n 3 by 
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NEW TRIAL. 


by the parties in equal moities; 
..and either party not fulfilling all 
and every part, was to pay to the 
other 500^.,thereby settled andfixed 
as liquidated damages: 

Held, that on breach of the 
agreement by omission to take an 
assignment, the Defendant was li¬ 
able to pay the whole 5001.; and 
that it was not a mere penalty to 
cover such damages as might be 
actually incurred. Rcillij v. Jones. 

Page 302 


MEMORANDA. 

See Pages 337 and 397. 

MONTH, HOW CONSTRUED IN 
ACT OF PARLIAMENT. 

Under the 28 G. 3. c. 37. whicli limits 
the commencing of actions against 
officers of the customs to ilLvee 
months after the matter or thing 
done; but enacts that the officer 
shall have a calendar month’s 
notice of action, and a calendar 
month in which to tender amends: 
Held, that actions against such 
officers must be commenced within 
three lunar months after the mat¬ 
ter or thing done. Croohe v. M^Ta- 
xish. Page 307 


NEW ASSIGNMENT. 
See Pleading, 11. 


NEW TRIAL. 

1. On affidavit from a material wit¬ 

ness that he had made a mistake 
in giving his testimony, the court 
granted a new trial. Richardson v. 
Fisher. Page 145 

2. Where an action for a nuisance 

was defended by the Defendant’s 
landlord, and the Defendant being 
told he need not attend the trial, 
the attorney employed by the land¬ 
lord entered into a consent rule to 
abate the nuisance without the 
consent, and against the directions 
of the Defendant; the Court, upon 
strong affidavits to shew that the 
grievance complained of was no 
nuisance, set aside an attachment 
which had issued on the consent 
rule, and granted a new trial. 
Bodington v. Harris. 187 

3. In an action against an insurance 
company to recover a loss by fire, 
the defence being that the Plain¬ 
tiff himself had wilfully set fire to 
the premises, the Judge'directed 
the jury, that in order to their 
finding a verdict against the Plain¬ 
tiff, they ought to be satisfied that 
the crime imputed to him was as 
fully proved as would justify them 
in finding him guilty on a criminal 
charge for the same offence: Held, 
that ^ this direction was right. 
Thomas Thuriellv. Beaumont. 339 

4. In the same cause the Court re¬ 
fused to grant a rule nisi for a new 
trial, on the ground that subse¬ 
quently to a verdict for the Plain- 
tilf, the grand jury had found a 
bill against him and others for a 


con- 



PAYING INTO COURT. 


PETTY OFFICER. 


531 


» conspiracy to defraud the insur¬ 
ance company in this very matter. 
2'homas Thurtell v Beaumont. 

Page 339 

5. But on affidavits disclosing the 
conspiracy itself, .and shewing that 
the Defendant did not attain a 
knowledge of it till after the trial, 
so that the Plaintiff’s case was in 
effect a surprise on him, the Court 
granted a rule nisi for a new trial, 
on payment of costs, Ibid. 

NOTICE TO QUIT. 

Held, that the visitors and f’eoffees 
of a school, who had dismissed 
the schoolmaster for misconduct, 
could not maintain ejectment for 
the schoolhousc till they had de¬ 
termined the master’s interest in 
a regular way, by summoning him 
to appear before them. Doc on the 
demise of Earl Thnnet v, Gartham, 
cleric. 357 


PAYING INTO COUHT. 

Defendant on being arrested placed 
in the officer’s hands, in lieu oi‘ bail, 
a quantity of linen drapery goods ; 
eight days after the process was 
returnable, the Defendant surren¬ 
dered himself to prison; and ten 
days after the process was return¬ 
able, the officer who arrested the 
Defendant paid into the hands of 
the prothonotaries 30/. for the 
debt in the cause, and 10/. for the 


costs, those being sums which ^lie 
Defendant was supposed on 4iis 
arrest to have deposited with the 
officer in lieu of bail, under 43 G. 3. 
c. 46'. The Defendant was after¬ 
wards, notwithstanding resistance 
on the part of the Plaintiff, allowed 
to take this money out of court, 
on the ground that it had been 
paid in by mistake. Hill v. 
Chinn. Poge 103 

PEREMPTORY UNDER¬ 
TAKING. 

See Practice, 9. 

PERJURY. 

See Uaie, 3. 

PETTY OFFICER. 

\\\ Januarj/t 1811, Plaintiff then serv¬ 
ing on board a single king’s ship, 
on a foreign station, was appointed 
by the captain, boatswain of that 
ship, and continued so on the 15th 
October^ 1815, when the Plaintiff 
assigned to the Defendant prize- 
money w’hich the Plaintiff was en¬ 
titled to receive when due. The 
warrant of the navy board con¬ 
firming Plaintiff as boatswain was 
not signed till the 25th Octobery 
1815. Held, that Plaintiff was not 
\rithin the operation of the acts 
which render void assignments of 
prize-money by petty officers and 
seamen. 

An acknowledgment of the cor¬ 
rectness of an account, does not 
N n 4 require 
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require a receipt stamp. Wellard 
«. Moss. Page 134 

PLEADING. 

See Evipence, 7. and Practice, 20. 

1. The condition of a replevin bond 
was, that Defendant should prose¬ 
cute with effect his action against 
Plaintiff for taking and unjustly 
detaining the goods and chattels 
of the Defendant in the dwelling- 
house, farni*lands, and premises of 
the Defendant, viz. in the parlour 

' a carpet, &c., growing crops of 
corn in a field called *S., &c., and 
should make return thereof, if re¬ 
turn should be adjudged; and 
should indemnify the sheriff’ and 
his officers for replevying the said 
goods and chattels. 

The declaration stated the con¬ 
dition to be, tJiat Defendant should 
prosecute with effect his action 
against the Plaintiff for taking 
and unjustly detaining Defendant’s 
goods and chattels, in the said 
condition mentioned, and should 
. make return thereof, if return 
should be adjudged, and should 
indemnify the sheriff and his offi- 
* cers for replevying the said goods 
and chattels: Held, that this was 
no variance, (iloi'cr v. Coles. 6 

2. Covenant by y/., on dissolution of' 
partnership with B.y to leave 150/. 
in banker’s hands till Marche 1822, 
as a security towards payment of i 
any demands which might be made ! 
on J. in respect of debts con¬ 
tracted by B. on account of the! 
credit of the partnership; the sum, | 


after March 1822, subject to suclt 
claims as might have been made 
as aforesaid, to be paid over to B. 
Breach, that though B. had con¬ 
tracted 1)0 such debts as aforesaid, 
and though no claim had been 
made, A. prevented the banker 
from paying the said sum over to 
B.f after March 1822. Plea, that 
a claim or demand was made on 
A., in respect of a debt of 200/. 
by one T. H. as being a debt con¬ 
tracted by B. on account of tlm 
credit of tlie said partnership: 
Held, ill. Want V. Reece. Page 18 
.3. Averment in a declaration on a 
bill of exchange, that “afterwards 
and when the bill became due, 
according to the tenor and effect 
thereof, to wit, on the 31st of 
March, 1822, it was in due man¬ 
ner, according to the usage and 
custom of merchants, presented 
for paymentHeld, sufficient on 
a special demurrer, assigning for 
cause that the said 31st of March 
was a Sunday. Bynner,'^. Rus¬ 
sell. 23 

4', Where an order i:-, given previ¬ 
ously to the delivery of goods to 
a bailee, to deal with them, when 
delivered, in a particular manner, 
to which he assents, and after¬ 
wards the goods are delivered to 
! him, a duty arises on his part, on 
the receipt of the goods, to deal 
with them according to the order 
previously given and assented to ; 
and the law infers an implied pro¬ 
mise by him to perform such duty ; 
j Held, therefore, that an allegation 
“ that in consideration Plaintiff’, at 

the 
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» Iho request of Defendant, had 
caused to be shipped on board of 
the Defendant’s vessel a quantity 
of wheat, to be carried safely to 
W, T. for freight to be therefore 
paid. Defendant undertook to carry 
safelywas supported by evi¬ 
dence of the Defendant’s having 
admitted an undertaking to carry, 
though it appeared that all the 
wheat was not put on board till 
the day after such admission. 
Streeter v. Horlock. Page 34. 

5. Avowries, first by W. and T. 

for rent due to W. and T. 
from Plaintiff, as tenant to W. and 
T. ; secondly, by W. and T. and 
his wife, in right of his wife, for 
rent due to JV. and T. and his 
wife, in right of his wife, from 
Plaintitt", as tenant to IV. and T. 
and his wife, in right of his wife, 
were holden to be supported by 
evidence of an attornment from 
Plaintiff to W. and T. and his 
wife. Gravenor v. Woodhousc and 
2'homaii and fVife. 38 

6. Held that a description of the 
deed in the declaration as “ a | 
certain deed of assignment bear- j 
ing date, &c., purporting to be 
made between 7'. N. of the one 
jiart and IV. /?. of the other part, 
and purporting to he a convey- | 
ance from T. S. to It. of cer¬ 
tain tenements therein mentioned 
by T. S. to fV. R. for the remain¬ 
der of a term therein mentioned 
and yet unexpired,” was borne 
out in evidence by a conveyance 
of the premises by lease and re¬ 
lease between the satue parties 
and under the same date. Ibid. 


7. The court will not decide on the 
necessity of pleas, or refer tlTfem 
to the prothonotary, in a question 
which, on the face of them, ap¬ 
pears to be one of doubt and nicety. 
Tricltey v. Ycundall. Page 66 

8. In an action of contract, the sir- 

name of one of three joint Plain¬ 
tiffs was omitted on the record, 
hut the Defendant had pleaded 
a tender, and paid money into 
court generally on the declar¬ 
ation : at the trial he attempted, 
and failed in the proof of a ten¬ 
der, when, after the objection of 
the omission of the sirname on 
the record had been taken, the 
jury found a verdict for the Plain¬ 
tiff, damages Is., to be increased to 
23/. if the Court should not think 
the omission an objection. On a 
motion to increjise the damages 
accordingly, the Court declined to 
interfere. Longridge and Others 
V. Brexoer. 143 

9. A Plaintiff in replevin, whose 

claim whs founded on a custom to 
demise without deed right of com¬ 
mon appurtenant, pleaded gene¬ 
rally a custom to demise the right 
of common, and a demise accord¬ 
ing to the custom : Held, on ge¬ 
neral demurrer, that supposing 
such a custom good, the plea was 
ill on the face of it, for alleging a 
demise of a thing in grant without 
SLproferi of the deed of grant, or 
without alleging in lieu thereof a 
custom to demise without deed. 
Kezia lAillihury v. Arnold and 
Another. 217 

10. ' In a declaration on a bill of ex¬ 
change, the Court refused to strike 

out 
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out as unnecessary a count for in- 
Sttrcst, though, besides counts on 
the bill, the declaration contained 
the usual money counts. Thomas 
V. Hanscombe. Page 281 

11. Declaration of two counts for 
assault and imprisonment. Plea, 
that Defendant being bail for 
Plaintiff, arrested him to render 
him in discharge, and detained him 
till he had satisfied the demand in 
the action. Replication, de in- 
iuria. 

It appeared that Defendant, in 
addition to detaining Plaintiff till 
he satisfied the demand in the 
action, detained him an hour 
longer, till he paid the expences 
of the Defendant’s becoming bail, 
&c.: 

Held, that this was one continu¬ 
ing trespass, and that therefore, 
in order to recover for that part 
of it which was unjustifiable, 
(namely, the additional detention 
for the bail’s expences,) the Plain¬ 
tiff ought to have newly assigned. 
Lambert v. Hodgson and Prince, 

317 

12. Declaration that Defendant was 
■indebted to Plaintiff as assignee of 

a bankrupt for goods sold by 
Plaintiff as assignee. Proof, that 
the goods were sold by a preced¬ 
ing assignee, whose appointment 
had been vacated ; Held, no vari¬ 
ance. Aldritt V. Ketiridge. 355 

13. In 1784, a tenadt for life, who 
had a power to lease for twenty- 
one years, leased for fifty-three 
years to Defendant, who, in 1813, 
(nine years after the death of tc- 


nant for life,) underlet to Plaintiff:* 
ten years after the death of tenant 
for life, the remainder-man, after 
giving to Plaintiff and Defendant 
notice to, quit, granted Plaintiff a 
new lease, and received the rent 
thereon for six years, at the end of 
which time Defendant, who had 
acquiesced in the transaction, dur¬ 
ing the interval, distrained on 
Plaintiff for six years’ rent: Held, 
that after this acquiescence, I’lain- 
tiff might, in an action of replevin, 
plead non tenuit to Defendant’s 
avowry under the lease which 
Plaintiff accepted from him in 
1813* Neave V. Moss. Page 360 

14. Where a Defendant, after delay¬ 

ing and deluding a Plaintiff with 
promises to pay, pleaded a plea of 
judgment recovered, the Court re¬ 
fused to set the plea aside, and 
permit Plaintiff to sign judgment. 
Young V. Gadderer. 380 

15. In an action for an excessive 
distress for rent, the Plaintiff need 
not allege or prove thef precise 
amount of rent due. 

It is no bar to such an action, 
that between distress and sale of 
the goods distrained, the parties 
came to an arrangement respect¬ 
ing the sale. Sells v. Hoare and 
Others. 401 

16. The declaration charged the De¬ 
fendant with publishing the follow¬ 
ing libel against the Plaintiff, a 
dissenting minister. “ A serious 
misunderstanding has recently 
taken place amongst the inde¬ 
pendent dissenters of Great Mar- 
loto and their pastor, in conse¬ 
quence 
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quence of some personal invectives 
publicly thrown from the pul¬ 
pit by the latter, against a young 
lady of distinguished merit and 
spotless reputation, »We under¬ 
stand, however, that the matter is 
to be taken up seriously. Bucks 
Chronicle" 

The Defendant pleaded that the 
Plaintift', whilst officiating as mi¬ 
nister, published from a part of a 
chapel assigned to him as minister 
for the delivery of a sermon, to 
and in the presence of his con¬ 
gregation, of and concerning one 
M. F., a teacher of a certain Siin- 
day school, the scandalous words 
following: “ I have something to 
say, which I have thought of say¬ 
ing for some time, namely, the im¬ 
proper conduct ofone of the I'emale 
teachers, her name is Miss Fair; 
her conduct is a bad example and 
disgrace to the school; and if any 
of the children dare ask her to go 
home, she shall be turned out of 
the ^'chool, and never enter it 
airaln. Miss Fair does more harm 
than goodand thereby gave 
great offence to divers of the dis¬ 
senters, to wit, one-and one 

--j and occasioned a serious 

misunderstanding amongst the dis¬ 
senters. Verdict for Defendant: 
Held, upon motion to enter a ver¬ 
dict for Plaintiff non obstante vere¬ 
dicto, that the plea was a sufficient 
answer to the libel charged. Ed¬ 
wards V. Bell and Others. 

Page 403 


POST-HORSE DUTY. * 

Horses hired to assist in dragging a 
stage-coach up a hill, held not 
subject to the post-horse duty of 
J a mile under the 57 G, 3. 
c. 59., and the preceding acts re¬ 
lating to the same duty. Dowse 
v. Garetl. Page 107 

POWER. 

Power in a will to let such part of the 
testator’s premises as had been 
usually granted and demised, and 
was then in lease for any term of 
years determinable on lives, to any 
persons for the like terms and in 
like manner, and under the like 
rents, services, and conditions as 
the same had been usually granted, 

. and the residue of the same pro¬ 
mises unto any person for any 
term of years not exceeding twen¬ 
ty-one years in possession, at the 
best rent that could be reasonably 
gotten for the same ; so as that no 
such demise or lease should be made 
dispunishable of waste, nor witlf- 
out a condition of re-entry on non¬ 
payment of the rent, or services 
thereby reserved, and so as each 
lessee should execute a counter¬ 
part of his lease : Held, that a lease 
made under this power, of lands 
which were in lease at the lime 
of the creation of the power, the 
second lease accurately following 
the terms of the former lease of 
the same land, was well executed 
under this power, though the se¬ 
cond 
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cond lease did not contain a clause 
of^e-entry on non-payment of 4 O 5 . 
reserved in lieu of a heriot; the 
first lease containing no clause of 
re-entry on noiiT-payrnent of a like 
reservation. J)oe dcm. Jiligh v. 
Coleman, I^ogc 28 

PRACTICE. 

See Execution, 1. 

1 If a party who, at the trial of a 
cause, has tendered a bill of ex¬ 
ceptions, brings a writ of error 
before he has procured the judge’s 
signature to the bill of exceptions, 
lie thereby waives the bill of ex¬ 
ceptions, and will not be permitted 
by the court of error afterwards 
to append the bill of exceptions to 
the writ of error, Dillon v. Doc 
dem. Parker. 17 

2. On the 4th of May Plaintiff sued 
out bailable process, returnable in 
one month of Easter against JF., 
in which IV. only was named, and 
on which W. was arreated, and 
put in and perfected bail in Easter 
.term. 

On the 11th of May Plaintiff 
sued out serviceable process, (in 
xtTiich four other defendants w'crc 
named, but not W.y) returnable on 
the morrow of the A see us ion; al- 
icrw'ards a declaration, as of 'J'ti- 
nity term, was delivered against 
IV,, together with the other four 
Defendants : 

Held, that the (declaration was 
not irregular. Christie v. Waller 
and Four Others. 48 

3. Process may be bailable against 


some, and serviceable against 
others, of several Defendants. 
Christie v. Walker and Four 
Others. Pn^fe 48 

4. Where anaiction is brought against 

more than four Defendants, and 
two writs are sued out, it is not 
necessary to name all the De¬ 
fendants in each writ. Ibid. 

5. If a party incurs the expcnce of 

resisting a rule to quash a writ for 
irregularity, and it turns out that 
the irregularity is not in the writ, 
but only in the service, the Court 
will discharge the rule with costs. 
Huggctl V. Parkin. (J.'j 

6. Process may be served at any 
hour. Priddee v. Cooper. 66 

7 . A Defendant cannot call for'se¬ 

curity for costs after undertaking 
to accept short notice of trial. 
Montellano v. Garcias. 67 

8. Where the affidavits to hold to 
bail named five Defendants, sepa¬ 
rate bailable process was issued 
against one, and serviceable pro¬ 
cess against the other foflr who 
were not named in the bailable 
process; the bail-piece named 
only the single Defendant against 
whom the bailable process had 
issued, and the declaration was 
against all five Defendants. 

The Court refused to enter an 
cxoucreliir on the bail-piece, which 
was moved lor on the ground of a 
variance between the process and 
declaration. Christie v. Walker 
and Four Others. 68 

9. The Plaintiff, in a special Jury 
tithe cause, being under a pe¬ 
remptory 
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unnptory undertaking to try at the 
next assizes, the absence of eleven 
special jurymen was held a suffi¬ 
cient reason for his declining to 
])rocced, (though a t^lcs had been 
prayed, and some of the talesmen 
sworn,) and the Court, on a fresh 
peremptory undertaking to try at 
the next assizes, discharged a rule 
nisi for judgment as in case of 
nonsuiti Maslcr v. Milner. 

Page 70 

10. One of the sureties in a replevin 

bond being a material witness in 
the cause, the Court granted a 
rule for substituting another surety 
in his place uj)on giving the De¬ 
fendant’s attorney notice of such 
rule. Bailcif v. Bailey. 92 

11. Practice. Entitling affidavit.s in 

action on bail-bond. liamv. Pliil- 
cox and Another. 142 

12 . Where the Defendant was already 
in custody when Plaintiff’s capias 
issued against him, and afterwards 
escaped, the Court refused to set 
aside an attachment against the 
sheriff for not bringing in the body, 
and to drive the Plaintifl to his ac¬ 
tion against the sheriff, which was 
moved for on the ground that the 
sheriff, having taken no bail-bond, 
ought not to be responsible sum¬ 
marily by attachment. 

In the same case the sheriff, 
having returned to the capias: 

I have ta^en the Defendant, 
whose body remains in the prison 
of, &c.the Court refused to al¬ 
low him to amend the return by 
striking it out and making another 


according to the fact. Ihbolson 
V. l^indal. 

13. The Plaintiff, in an action on bills 

of exchange, upon an affidavit that 
the bills had come into the De¬ 
fendant’s hands bv fraud, and had 
never been satisfied, obtained a 
rule 7iisi for the Defendant to pro¬ 
duce them, and permit Plaintiff to 
take copies. The Defendant hav¬ 
ing, by affidavit, denied the fraud 
and non-payment, the Court dis ¬ 
charged the rule. Thrclfall v. 
Webster. 161 

14. Where the Plaintiff signed judg¬ 
ment as for want of a plea, be¬ 
cause the rule to plead several 
matters was erroneously entitled 
C. V. W., instead of C. v. W. and 
another, the Court set the judg¬ 
ment aside without costs, affidavit 
being made that the pleas were 
true, and that Defendant had a 
good defence. Christie v. Walker 

and Another. 187 

$ 

1 .5. Where the Defendant, after sur¬ 
rendering in discharge of his b^il, 
in an action in the Common Pleas, 
was comnntted to criminal custody 
for a misdemeanor, and conti^ed 
in such custody, the Court would 
not discharge him from the action, 
because the Plaintiff had omitted 
to charge him in execution within 
two terms after his surrender. 

The Court of Common Pleas has 
no jurisdiction to bring a Defend¬ 
ant up out of, because it has none 
to remand him to, a criminal cus¬ 
tody. Freeman v, Weston. 221 

16 . The 
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16. The prothonotary’s report is not 

conclusive against parties who have 
been put to answer interrogatories 
before him, but they may except 
to the report' on any material 
point. In the Matter of Isaacson, 
Clarke, and Brookes. ^72 

17. Where, after making his report 
against the parties, the prothono- 
tary was directed to inspect an 
account book belonging to one of 
them, which tended to support the 
answers given by the parties, but 
had been accidentally omitted in 
the first instance, the prosecutor 
was not allowed on his own appli¬ 
cation to produce before the pro- 
thonolaVy the clerk who had made 
the entries in the book. Ibid. 

18. The Court will not receive affi¬ 

davits that a party is too poor to 
take office copies of interrogatories 
filed against him. Ibid. 

19. The Court refused to grant an 

attachment against a witness who 
omitted to attend a trial after 
being served on the 3d of Jul^ 
with a subpeena dated the 18th of 
June, and calling on him to attend 
trial on the 2d of July. Alexander 
w. Dixon. 366 

20. A Defendant, under terras of 

pleading issuably, cannot assign 
special causes of demurrer, even 
though the causes assigned be 
matters of sutstance. Blick v. Dy- 
moke. 379 

21. Where Defendaokr was served 
with an order of court to reinstate 
forthwith premises belonging to the 
Plmntilf: Held, that an attachment 

* could not issue against him for 
disobedience of the order, unless 


the service of it was accompanied 
w'itli an oral demand of perform¬ 
ance. Dodington v. Hudson. 

Base 410 

22. The writ* was returnable on the 
morrow of All Souls. The De¬ 
fendant surrendered to the she¬ 
riff’s officer on the 3d of Novem¬ 
ber, and to prison on the 5th. 

The Plaintiff issued a rule for 
bringing in the body, to which the 
sheriff returned cepi corpus ct pa- 
ratum habeo. An attachment 
having thereupon been directed 
against the sheriff, the Court set 
it aside on payment of all costs. 
The King v. The Sheriff of Wilts 
in the cause Miller v. Bridges. 423 

23. Where Defendant, whose name 

was John Thomas, had been ar¬ 
rested as James Thomas, and 
signed a bail-bond as J. T., the 
Court, notwithstanding such sig¬ 
nature, set aside the bail-bond. 
Coles V. Gum. 424 

24. In an action on a bill of ex¬ 

change, the court would not com¬ 
pel the Plaintiff to deposit the bill 
in the hands of the prothonotary 
for the. purpose of enabling the 
Defendant to inspect it. Hildyard 
V. Smith. 451 

25. An attachment was issued against 
a Defendant for not commencing 
within fo\|r days (at the end of 
which time the attachment was 
moved for,) compliance with an 
order of court, which it would 
have taken him three weeks to 
complete. Dodington v. Hudson, 

464 


RE- 
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RECOVERY. 

1. Recovery of land amended by in¬ 
serting meadow and paskire. Fric- 
ker, Demandant; Fairhankt Te¬ 
nant; Bishop, Vouchee. Page 22 

2. Recovery, Amendment oiprercipe. 

Cox, Demandant ; luce. Tenant; 
Gill, Vouchee. 22 

3. Recovery permitted to pass, not¬ 

withstanding an alteration in the 
caption of the warrants of attorney, 
the affidavit of the due acknow¬ 
ledgment thereof, and the no¬ 
tarial certificate. Smale, Demand¬ 
ant ; Bremridgc, Tenant; Adams, 
Vouchee. 72 

4. Recovery permitted to pass, though 
the words “ their attorney” were 
omitted in the warrant of attorney 
given by two vouchees. Wood, 
Demandant; Aldersey, Tenant. 

212 

5. The clerk of tlic warrants may re¬ 
fuse to file a warrant or pass a fine 
till the attorney employed by the 
parties has paid his terrnage fees. 
Blackhourn, Demandant; Brown 
and Wife, De/breiants. 

6. The Court gave leave to amend a 

recovery, by removing the words 
“ an inbound common” from a line 
in which they had been inadvert¬ 
ently inserted, and where they had 
no meaning, to the line in which 
they ought to ’have stood. Re¬ 
covery. 317 

7. Recovery. Amendment of war¬ 

rant of attorney. Palmer, De¬ 
mandant; Meredith, Tenant; Ed¬ 
dingtons, Vouchees. 343 


8. Recovery. Amendment by air¬ 
ing the name of a parish, refused, 
where another parish appeared in 
the deed, though there was strong 
evidence to shew that the lands 
in the recovery lay in the parish 
proposed to be inserted. Lord 
Elliott, Vouchee. Page 425 

RE-ENTRY. 

See Trespass, 1. 

REGULA GENERALIS. 

See Insolvent Debtor, 1. 

RE-HEARING. 

The Court will not rescind a rule on 
the ground that at the time of dis¬ 
cussion, the parties omitted to pre¬ 
sent to the notice of the Court a 
statute which might have affected 
its decision. Dillamore v. Capon. 

398 


SECURITY FOR COSTS. 

See Practice, 7. 

SETT-OFF. 

A.’s bankers, for nine or ten years 
previous to his death, had been in 
the habit of accommodating him 
with a loan of 1000/., upon the 
security of his promissory note, 
which was renewed every three 
months, the bankers upon those 
occasions discounting the note, by 
placing the amount of it to the 
credit of A., as cash paid in by 

him, 
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^im, and debiting him on the other 
side with the discount. A., also, 
about two months prior to his 
death, accepted, payable at his 
bankers, a bilbdrawn by B. on A. 
for 467^.; this bill having been paid 
away by /?., was discounted by the | 
bankers for a holder who did not in¬ 
dorse it, and the bankers were the 
holders when the bill became due. 
On the morning the bill became 
due, before the arrival of the post, 
the bankers, who had in their hands 
1421Z. of A.'s money, wrote off 
the bill to the debit of A.’s ac¬ 
count: the same day’s post informed 
them of A.’s death two days be¬ 
fore tK^y called upon B. to pay, 
and B. paid 40/. on account of the 
bill, on a representation from them 
that 40/. would be wanting to make 
A.’s account right. At this time 
the last promissory note for 1000/., 
given by A. to the bankers, had 
fifty-three days to run; but the 
bankers immediately entered that 
note, as well as the bill of exchange, 
to the debit of A.’s account, allow¬ 
ing on the other side a rebate of 
discount for the time the note had 
“"to run. 

Tlie executors of A. having, be¬ 
fore the fifty-three days expired, 
sued the bankers for the balance 
in their hands at the time of A.’s 
death: Held, that the bankers 
might set-olF against the demand 
of the executors tfie 467/. written 
off on the bill of exchange, but not 
the 1000/. on the promissory note. 
Rogerson and Another, Executors 
of Stevens, v. Ladbroke. Page 93 


SHERIFF. 

See Execution, 1. anfi/P ractice, 12. 

A sheriflp who levies arrears of 
taxes under 48 G. 3. c. 141. No. 5. 
par. 2. is not entitled to notice of 
an action to be brought against 
him for any thing done under the 
provisions of that act. Copland v. 
Potoell. Page 369 

SHERIFFS OFFICER. 

See A It REST. 

SHIP-OWNER. 

I. The captain of a ship, which was 
about to sink from the eftects of bad 
weather, put into a port short of his 
destination, and thinking that the 
expence of repairs would frustrate 
the ship owner’s adventure, sold the 
cargo under the order of a Vice- 
Admiralty Court, though he might 
have forwarded it to its destin¬ 
ation by another vessel, and might 
have repaired bis own ship : Held, 
that he ought either to have for¬ 
warded the cargo or have repaired 
his own ship; that he had no au¬ 
thority to sell the cargo, and that 
his owners were liable to the own¬ 
ers of thecargo for the non-delivery 
thereof, though the bill of lading 
stipulated only fbr a conveyance, 
“ the dangers and accidents of the 
seas and of navigation of what kind 
soever excepted.” Cannan and 
Others v. Meahurn and Others. 

243 
2 . In 



jbtatute of frauds. 

2* In an action against a ship-owner 
for damage sustained by the loss 
of goods laden on board liiT ship, 
the extent to which he is responsi¬ 
ble, where the completion of the 
voyage is prevented by the tortious 
sale of the ship, is the value of the 
ship at the time of sale, and the 
amount of freight she would have 
earned had she completed her voy¬ 
age, not the amount of freight cal¬ 
culated on at the commencement 
of the voyage. Carman and Others 
V. Meaburn and Others^ Page,i>(j5 

SOUTHWARK COURT OF RE¬ 
QUEST’S ACT. 

In order to proceed under the SoiUh- 
tvark Court of Request’s Act, 
22 G. 2. c. 47., both Plaintiff and 
Defendant must be resiant within 
the jurisdiction of the court. Dil- 
lamore v. Capon. c}88 

SPAjRRING EXHIBITIONS. 

■ s 

Sec Libel, 1, 2. 

STATUTE OF FRAUDS. 

1 . The purchaser of 100 sacks of 
good English seconds Hour at 45.s 
a sack, wrote to the vendors as 
follows: “ I hereby give you 
notice, that the corn you delivered 
to me in part performance of my 
contract with you for/100 sacks of 

, good English seconds flour at 45*. 
per sack, is of so bad a quality 
that I cannot sell it, or make it 
into saleable bread. The sacks of 
VoL. I. 


STATUTE OF LIMITATIONS. 541 

flour are at my shop, and you will 
send for them, otherwise I sftali 
commence an action.” To which 
the vendors answered by their at- 
toraiey. “ Messr^. L. and L, con¬ 
sider they have performed their 
contract with you sis far as it luis 
gone, and are ready to complete 
the remainder; and unless the flour 
is paid for at the expiration of one 
month, proceedings will be taken 
for the amount.” Held, that a 
jury was warranted in concluding 
that the contract mentioned in the 
vendor's answer was the same as 
that particularized in the pur¬ 
chaser’s letter; and that, there¬ 
fore, the two writings constituted a 
sufficient memorandum of the con¬ 
tract under the seventeenth section 
of the statute of frauds. Jackson 
v. Lome and Lynam. Page 9 
2. Held, that an agreement to pro¬ 
cure coals at B. and convey them 
to /. need not be in writing under 
the statute of fmuds. Cobbold v. 
Caston. 899 

STATUTE OF LIMITA flONS. 

1 . In an action on a j)romissory notef* 
the Del’endant having pleaded the 
statute of limitations, the Plaintilf 
gave in evidence, as proof of an 
acknowledgment witliiii six years, 
the following letter I’rom the Dc- 
fendant to the Plaintilf; “ Business 
calls mo to Liverpool. Should I 
be fortunate in my adventures, you 
may depend on seeing me in Bris¬ 
tol; otherwise, I must arrange 
O o matters 
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matters with you as circumstances 
i^ill permit.” The Defendant did 
not shew that there were any other 
matters besides the promissory 
note to which the letter could 
refer: 

Held, that it was properly left 
to the jury to decide whether this 
letter referred to the matter of the 
promissory note, and was a suffi¬ 
cient acknowledgment to take the 
case out of the statute. Frost v. 
Bengough, 266 

2. In Juney 1812, A, sued H. and G. 
in th6 King's Bench, for a debt of 
1000/., and G. being abroad, writs 
of alias capias and plurics capias, 
returnable in Michaelmas term, 
1812, and Hilary term, 1813, were 
issued against him with a view to 
outlawry, but a commission of 
bankrupt having been taken out 
against the proceedings in 
outlawry against G. were sus¬ 
pended. Except touching at Deal 
in April, 1814, on his passage from 
St, lilies td Dorf, G. never re¬ 
turned to Great Britain till Julp, 
1819. In Fcbrtiary, 1821, A. com¬ 
menced a new action in K. B. 
against G. for the same debt as 
was the subject of the former 
action, but having failed in his 
attempt to arrest G., issued, upon 
this debt, a commission of bank¬ 
rupt against him in March, 1821, 
and in ,1821, after 6'. had 

commenced an action to try the 
validity of the commission, en¬ 
tered up continuances in the action 
commenced June, 1812: Held, 


that at the time of issuing the ewn- 
mission of bankrupt, the debt in 
question was a good petitioning 
creditor’s debt. Gregory v. Hur~ 
rill. Page 324 

STAYING PROCEEDINGS. 

Practice. Stayingproccedings. Long- 

ridge and Others v. Brewer, 307 

‘ 

SUBPCENA. 

See Practice, 19. 

SUMMARY INTERPOSITION. 

See Attorney, 8, 4, 5. 

A. being committed for a forgery, 
the prosecutor called on him in 
prison, and said he had no wish to 
appear against A,, but that tlie at¬ 
torney concerned (an attorney of 
this Court,) would proceed unless 
his costs were paid, which the pro¬ 
secutor had no means of paying; 
he then proposed that A. should 
advance the money; A. did so, 
and it got into the hands of the 
prosecutor’s attorney ; notwith¬ 
standing this, A. was put on his 
trial, and the prosecutor appeared 
against him. A., however, being 
acquitted, applied to this Court to 
compel the prosecutor’s attorney 
to refund the money, putting in 
an affidavit of Ids innocence of the 
offence charged on him, and that 
he paid the money because, from 
his knowledge of the parties, he 
believed hh> life in danger. 


The 



TRESPASS. 
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The Court refused to interfere. 
Exparte Brookes. Page 105 


TENANCY IN COMMON. 
Where, under* an act of parliament, 
a canal reservoir was made over 
lands in which A. and D. had se¬ 
parate interests, and the act pro¬ 
vided “ that it should be lawful 
for the owner or owners of the 
lands on which any such reser¬ 
voir should be made to let all 
the water out of such reservoir 
once in seven years, for the pur¬ 
pose of taking the fish therein 
Held, that A. and D. were not 
tenants in common of this sep¬ 
tennial fishery. Snape and Wije 
V. Dobbs. 202 

TRESPASS. 

1. A tenant having omitted to deliver 
up possession when his term had 
expired after a regular notice to 
(]uit, the landlord in his absence 
broke open the door, and resumed 
possession ; though some articles 
of furniture remained. 

The tenant having obtained a 
verdict against the landlord in tres¬ 
pass for this entry, the Court 
granted a new trial, holding that 
the landlord might so enter in such 
* case. Turner v. Meymott, 158 

2 . If one does an injury by unavoid' 
able accident, an action does no 
lie; alilert if any blame attache 


to him, though he be innocent of 
any intention to injure; as iPhe 
drive a horse too spirited, or pull 
the wrong rein, or use imperfect 
haj-ness, and the horse taking fright 
kills another horse. In cuch a 
case the Court refused to grant a 
new trial, though the jud^who 
presided, after summing up, told 
the jury the Defendant was liable, 
even though the accident were 
unavoidable, and no blame were 
imputable to him; omitting to di¬ 
rect the jury to consider whether 
the accident was unavoidable or 
occasioned by any fault in the De¬ 
fendant. Wakeman v. Robinson. 

Page 213 

TROVER. 

See County Couat. 

In an action of trover for goods, one 
of the Plaintift”8 witnesses stated 
on cross-examination that he had 
heard the Plaintiff say he had been 
discharged under the Lords’ Act 
subsequently to the sale of the 
goods; a verdict having been found* 
for the Plaintiff, the Court discharg¬ 
ed a rule nisi to set it aside, whiol^ 
had been moved for on the ground 
that the Plaintiff’s declarationshew- 
ed he bad no title to sue. Hum- 
merselt v. Adamson. 73 

UNNECESSARY COUNTS. 

See PLEADING, 10. 



wAaaANTY. 


WRIT OF RIGHl 


variance. 

4 

ke PLXAI»iK6, 1. $. l^L 

t 

VENUE. 

The Del^dant cannot chaise the 
veiwe after an order for time to 
pleads on the terma of taking short 
potii^ o£ trial for adjourned Lon- 
don s^lhiga after term. Nun v. 
Xtij/loK ‘ Page 186 


WAIVER. 

A writ served in Novembert called oo 
De&odant to appear in June: an 
admisrion of debt by Defendant) 
8ttbae<|ueBt}y to service of the writ, 
and, x^^deat of time to pay such 
dl^ held a waiver of the irregu- 
iarity. RametKtdgU. 132 

warranty: 

Warranty* To be sold* a black 
gelding, dve years oid; has been 


constantly driven in the plough 
Wiwrant^Held, that the war¬ 
ranty applied to soundness only. 
Richardson v. Brown. Page 344i‘ 

WASTE. 

In a writ oi waste, it appeared that 
the Defendant had (though not 
within six years) cut down timber 
on mi estate in the proportion of 
thirty-seven to fifty; but it w'as 
admitted that many of the trees 
had been felled for the beneht of 
the estate. The jury, — who were 
directed to find for the PiaintiiT if 
they thought the felling injurious 
to the inheritance, for the Defend¬ 
ant if not injurious, —having found 
for the Defendant, the Cou&t 
granted a new trial, iiedfern v 
Smith, 3B2 

WRIT OF RIGHT. 

Amendment is so little favoured in a 
writ of right that, after an amend¬ 
ment i. \ been made under a 
judge’s order, the Court discharged 
the order. Tooth v. Boddington. 
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